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TO THE

K I N G.

SIRE,

nPHE approbation with which the public have been

pleased to favour this Work, together with the

nature of the subject, embolden me to lay the pre-

sent fourth and enlarged edition of the same at your

Majesty's feet, both as an homage and an expression of

the desire I entertain that the book may for a few

minutes engage the attention of a person of your deep

and extensive knowledge.

Your Majesty's reign has, for many years past, af-

forded proofs, in more respects than one, that, though

human wisdom may not always be able to anticipate

difficulties, yet, assisted by fortitude, it can succeed in

terminating them in a more favourable manner than it

seemed at first possible to be expected, or even in bring-

ing them to an happy issue. According to the common

course of nature, your Majesty has only yet seen the

less considerable part of the years of which your reign

is to be composed : that the part which now opens be-
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fore your Majesty may be attended with a degree of

satisfaction proportionate to your Majesty's public and

private virtues, to your disinterested government, and

religious regard for your royal engagements, is the fond

hope of

Your Majesty's

Most humble and most devoted Servant,

And, these many Years,

Subject by Choice,

J. L. DE LOLME.

May, 1784.



ADVERTISEMENT.

n^HE Book on the English Constitution, of which a new

edition is here offered to the public, was first written in

French, and published in Holland. Several persons have

asked me the question. How I came to think of treating of

such a subject? One of the first things in this country, that

engage the attention of a stranger who is in the habit of ob-

serving the objects before him, is the peculiarity of its go-

vernment : I had moreover been lately a witness of the broils

which had for some time prevailed in the republic in which I

was bom, and of the revolution by which they were termi-

nated. Scenes of that kind, in a state which, though small,

is independent, and contains within itself the principles of its

motions, had naturally given me some competent insight into

the first real principles of governments : owing to this circum-

stance, and perhaps also to some moderate, share of natural

abilities, I was enabled to perform the task I had undertaken

with tolerable success. I was twenty-seven years old when I

came to this country : after having been in it only a year, I

began to write my work, which I published about nin©
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months afterwards ; and have since been surprised to find

that I have committed so few errors of a certain kind : I cer-

tainly was fortunate in avoiding to enter deeply into those

articles with which I was not sufficiently acquainted.

The book met with rather a favourable reception on the

continent ; several successive editions having been made of it.

And it also met here with approbation, even from men of

opposite parties ; which, in this country, was no small luck

for a book on systematical politics. Allowing that the argu-

ments had some connexion and clearness, as well as novelty,

1 think the work was of peculiar utility, if the epoch at which

it was published is considered ; which was, though without

any design from me, at the time when the disputes with the

colonies were beginning to take a serious turn, both here and

in America. A work which contained a specious, if not

thoroughly true, confutation of those political notions, by

the help of which a disunion of the empire was endeavoured

to be promoted (which confutation was moreover noticed by

men in the highest places) should have procured to the author

some sort of real encouragement ; at least the publication of

of it should not have drawn him into any inconvenient situa-

tion. When my enlarged English edition was ready for the

press, had I acquainted ministers that I was preparing to boil

my tea-kettle with it, for want of being able conveniently to

afford the expense of printing it, I do not pretend to say

what their answer would have been ; but I am firmly of opi-

nion, that, had the like arguments in favour of the existing

government of this country, against republican principles,

been shown to Charles tlie First or his ministers at a certain

period of his reign, they v/ould have very willingly defrayed

the expenses of the publication. In defect of encouragement

from great men (and even from booksellers) I had recourse to a

subscription : and my having expected any success from such
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a plan, shows that my knowledge of this country was at that

time very inconnplete.*

After mentioning tlie advantages with which my work has

not been favoured, it is, however, just that I should give an

account of those by whicli it has been attended. In the first

place, as is above said, men of high rank have condescended

to give their approbation to it ; and I take this opportimity of

returning them my most humble acknowledgments. In the

second place, after the difficulties, by which the publication

of the book had been attended and followed, were overcome,

I began to share with booksellers in the profits arising from

the sale of it. These profits I indeed thought to be but scanty

and slow : but then I considered this was no more than the

common complaint made by every trader in regard to his gain,

as well as by every great man in regard to his emoluments

and his pensions. After a course of some years, the nett ba-

lance, formed by the profits in question, amounted to a cer-

tain sum, proportioned to the size of the performance. And,

in fine, I must add to the account of the many favours I have

• In regard to two subscribers in particular, I was, I confess, sadly

disappointed—Though all the booksellers in London had at first re-

fused to have any thing to do with my English edition (notwitliStand-

ing the French work was extremely well known) yet, soon after I had

thought of the expedient of a subscription, I found that two of them,

\vho are both living, had begun a translation, on the recommendation,

as they told me, of a noble lord, Avhom they named, who had, till a
few years before, filled one of the highest offices under the crown.

I paid them ten pounds, in order to engage them to drop their under-

taking, about which I understood they already had been at some ex-

pense. Had the noble lord in question favoured me with his subscrip-

tion, I would have celebrated the generosity and munificence of mj
patron ; but, as he did not think proper so to do, I shall only observe,

that his recommending my work toa bookseller, cost me ten pounds.

At the time the above subscription for my English edition was ad-

vertising, a copy of the French work was asked of me for a noble earl,
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received, that I was allowed to carry on the above business of

selling my book, w ithout any objection being formed against

me from my not having served a regular apprenticeship, and

without being molested by the inquisition. Several authors

have chosen to relate, in writings published after death, the

personal advantages by which their performances have been

followed : as for me, I have thought otherwise ; and, fearing

that during the latter part of my life I may be otherwise en-

gaged, I have preferred to write now the account of my suc-

cesses in this country, and to see it printed while I am yet

living.

I shall add to the above narrative (whatever the reader

then invested with a high office in the state ; none being at that time

to be found at any booksellers in London. I gave the only copy I had

(the consequence was, that I was obliged to borrow one, to make my
English edition from :) and I added, that I hoped his lordship would

honour me with his subscription. However, my hopes were here

again confounded. As a gentleman, who continues to fill an important

office under the crown, accidentally informed me about a year after-

wards, that the noble lord, here alluded to, had lent him my French

work, I had no doubt left that the copy I had delivered had reached

his lordship's hand ; I therefore presumed to remind him, by a letter,

that the book in question had never been paid for ; at the same time

apologizing for such liberty from the circumstances in which my late

EngUsh edition had been published, which did not allow me to lose

one copy. I must do his lordship (who is moreover a knight of the

garter) the justice to acknowledge, that, no later than a week after-

wards, he sent two half-crowns for me to a bookseller's in Fleet-street.

A lady brought them in a coach, who took a receipt. As she was, by

the bookseller's account, a fine lady, though not a peeress, it gave me
much concern that I was not present to deliver the receipt to her

myself.

At the same time I mention the noble earl's great punctuality, I think

1 may be allowed to say a word of my own merits. I waited, before

I presumed to trouble his lordship, till I was informed that a pension of

four thousand pounds was settled upon him (I could have wished

much my own creditors had, about that time, shown the like tender-

ness to me;) and I moreover gave him time to receive the first

quarter.
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may be pleased to think of it) a few observations of rather a

more serious kind, for the sake o^ those persons who, judging

themselves to be possessed of abilities, find they are neglected

by such as have it in their power to do them occasional ser-

vices, and suffer themselves to be mortified by it. To hope

that men will in earnest assist in setting forth the mental qua*

lifications of others, is an expectation which, generally speak-

ing, must needs be disappointed. To procure one's notions

and opinions to be attended to, and approved by the circle of

one's acquaintance, is the universal wish of mankind. To
diffuse these notions farther, to numerous parts of the public

by means of the press, or by others, becomes an object of

real ambition ; nor is this ambition always proportioned to the

real abilities of those who feel it : very far from it. When
the approbation of mankind is in question, all persons, what-

ever their different ranks may be, consider themselves as be-

ing engaged in the same career ; they look upon themselves

as being candidates for the very same kind of advantage

:

high and low, all are in that respect in a state of primaeval

equality ; nor are those who are likely to obtain some prize,

to expect much favour from the others.

This desire of having their ideas communicated to, and ap-

proved by, the public, was very prevalent among the great

men of the Roman commonwealth, and afterwards with the

Roman emperors ; however imperfect the means of obtaining

those ends might be in those days, compared witli those

which are used in ours. The same desire has been equally

remarkable among modern European kings, not to speak of

other parts of the world ; and a long catalogue of royal au-

thors may be produced. Ministers, especially after having

lost their places, have shown no less inclination than their

masters, to convince mankind of the reality of their know*

ledge. Noble persons, of all denominations, have increased
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the catalogue. And, to speak of the country in which we

are, there is, it seems, no good reason to make any exception

in regard to it ; and great men in it, or in general those who

are at the head of the people, are, we find, sufficiently anxious

about the success of their speeches, or of the printed per-

formances which they sometimes condescend to lay before the

public : nor has it been every great man wishing that a com-

pliment may be paid to his personal knowledge, that has

ventured to give such lasting specimens.

Several additions were made to this work at the time I gave

the first English edition of it. Besides a more accurate divi-

sion of the chapters, several new notes and paragraphs were

inserted in it; for instance, in the 11th chapter of the 2nd

book; and three new chapters, the 15th,'l6tli, and 17th,

amounting to about ninety pages, were added to the same

book. These three additional chapters, never having been

written by me in French, were inserted in the third edition

made at Amsterdam, translated by a person whom the Dutch
bookseller employed for that purpose : as I never had an op-

portunity to peruse a copy of that edition, I cannot say how
well the translator performed his task. Having now parted

with the copy-right of the book, I have farther added four new
chapters to it (10, 11, B. I. 19, 20, B. II.) by way of taking a

final leave of it ; and in order the more completely to effect

this, I may perhaps give, in a few months, a French edition

of the same (which I cannot tell why I have not done sooner)

in which all the above-mentioned additions, translated by
tnysclf, shall be inserted.
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In one of the former additional chapters (the 17th, B. II.)

mention is made of a peculiar circumstance attending the En-

glish government, considered as a monarchy, which is the

solidity of the power of the crown. As one proof of this pe-

culiar solidity, it is remarked, in that chapter, that all the

monarchs who ever existed, in any part of the world, were

never able to maintain their grountl against certain powerful

subjects (or a combination of them) without the assistance of

regular forces at their constant command ; whereas it is evi-

dent that the power of the crown, in England, is not at this

day supported by such means ; nor even had the English

kings a guard of more than a few scores of men, when their

power, and the exertions they at times made of it, were equal

to what has ever been related of the most absolute Roman

emperors.

The cause of this peculiarity in the English government, is

said, in the same chaptei*, to lie in the circumstance of the

great or powerful men, in England, being divided into two

distinct assemblies, and, at the same time, in the principles

on which such a division is formed. To attempt to give a

demonstration of this assertion, otherwise than by facts (as is

done in the chapter here alluded to) would lead into difficul-

ties which the reader is little aware of. In general, the

science of politics, considered as an exact science—that is to

say, as a science capable of actual demonstration—is infinitely

deeper than the reader suspects. The knowledge of man, on

which such a science, with its preliminary axioms and dejini"

iions is to be grounded, has hitherto remained surprisingly

imperfect : as one instance how little man is known to himself,

it might be mentioned that no tolerable explanation of that

continual human phaenomenon, laughter, has been yet given ;

and the powerful complicate sensation which each sex produces

in the other, still remains an equally inexplicable mystery.



XVI ADVERTISEMENT.

To conclude the above digression (which may do very well

for a preface) I shall only add, that those speculators who

will amuse themselves in seeking for the demonslration of the

political theorem above expressed, will thereby be led through

a field of observations which they will at first little expect ;

and, in their way towards attaining such demonstration, will

find the science, commonly called metaphysics, to be at best

but a very superficial one, and that the mathematics, or at

least the mathematical reasonings hitherto used by men, are

not so completely free from error as has been thought.*

Out of the four chapters added to the present edition, two

(the 10th and 11th, B. I.) contain, among other things, a few

strictures on the Courts of Equity ; in which I wish it may

be found I have not been mistaken : of the two others, one

19th, B. II.) contains a few observations on the attempts that

may, in different circumstances, be made, to set new limits

to the authority of the crown ; and, in the 20th, a few gene-

ral thoughts are introduced on the right of taxation, and on

the claim of the American colonists in that respect. Any far-

ther observations I may make on the English government,

such as comparing it with the other governments of Europe,

and examining what difference in the manners of the inhabi-

tants of this country may have resulted from it, must come in

a new work, if I ever undertake to treat these subjects. In

regard to the American disputes, what I may hereafter write

on that account will be introduced in a work, which I may

• Certain errors that are not discovered, are, in several cases, com-

pensated by others, which are equally unperceived.

Continuing to avail myself of the indulf^ence an author has a right

to claim in a preface, I shall mention as a farther explanation of the

peculiarity in the English government above alluded to, and which

is again touched upon in the postscript to this advertisement, that a

government may be considered as a great lallct or dance, in which, as

in other ballets, every thing depends on the disposition of the figures.
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at some future time publish, under the title of Histwie de

George Trots, Roi d'Angletcrre, or, perhaps, of Historie

cCAngletcrre, depuis I' Annee 1765 (that in which the American

stamp-duty was laid) jusques a VAnnee 178—, meaning that

in which an end shall be put to the present contest.t

Nov. 1781.

POSTSCRIPT.

Notwithstanding the intention above expressed, of making

no additions to the present work, I have found it necessary,

in this new edition, to render somewhat more complete the

xviith chapter, book II. On the pecidiar foundations of the

English monarchyy as a monarchy ; as I found its tendency

not to be very well understood ; and, in fact, that chapter

contained little more than hints on the subject mentioned in

it : the task in the course of writing, has increased beyond

my expectation, and has swelled the chapter to about sixty

pages above what it was in the former edition, so as almost to

make it a kind of separate book by itself. The reader will

now find, that in several remarkable new instances, it proves

the fact of the peculiar stability of the executive power of the

British crown, and exhibits a much more complete delineation

of the advantages that result from that stability in favour of

public liberty.

These advantages may be enumerated in the following or-

der : I. The numerous restraints the governing authority is

f A certain book, Tnitten in French, on the subject of the Ameri-
can disputes, was, I have been told, lately attributed to me, in which
I had no share.
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able to bear, and the extensive freedom it can afford to allow

the subject, at its own expense : II. The liberty of speaking

and writing, carried to the great extent it is in England

:

III. The unbounded freedom of the debates in the legislature

:

IV. The power to bear the constant imion of all orders of sub-

jects against its prerogatives : V. The freedom allowed to all

individuals to take an active part in government concerns

:

VI. The strict impartiality with which justice is dealt to all

subjects, without any respect whatever of persons: VII. The

lenity of the criminal law, both in regard to the mildness of

punishments, and the frequent remission of them : VIII. The

strict compliance of the governing authority with the letter of

the law : IX. The needlessness of an armed force to support

itself by, and, as a consequence, the singular subjection of

the military to the civil power.

The above-mentioned advantages are peculiar to Uie En-

glish government. To attempt to imitate them, or transfer

them to other countries, with tliat degree of extent to which

they are carried in England, without at the same time trans-

ferring the whole order and conjunction of circumstances in

the English government, would prove unsuccessful attempts.

Several articles of English liberty already appear imprac-

ticable to be preserved in the new American commonwealths.

The Irish nation have of late succeeded in imitating several

very important regulations in the EngKsh government, and

are very desirous to render the assimilation complete : yet, it

is possible, they will find many inconveniences arise from

their endeavours, which do not take place in England, not-

withstanding the very great general similarity of circumstan-

ces in the two kingdoms in many respects ; and even also, we

might add, notwithstanding the respectable power and weight

the crown derives from its British dominions, both for de-

fending its prerogative in Ireland, and preventing anarchy

;
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I say, the similarity in Tocmy respects between the twG king-

doms; for tliis resemblance may perhaps fail in regard to

sfMne important points : however, this is a subject about which

I shall not attempt to say any thing, not having the necessary

information.

The last chapter in the work, concerning the nature of the

divisions that take place in this countrijy I have left in every

English edition as I wrote it at first in French. With respect

to the exact manner of the debates in parliament, mentioned

in that chapter, I cannot well say more at present than I did

at that time, as I never liad an opportunity to hear the debates

in either house. In regard to the divisions in general to which

the spirit of party gives rise, I did perhaps the bulk of the

people somewhat more honour than they really deserve, when I

represented them as being free from any violent dispositions in

that respect ; I have since found, that, like the bulk of man-

kind in all countries, they suffer themselves to be influenced

by vehement prepossessions for this or that side of public

questions, commonly in proportion as their knowledge of tlie

subject is imperfect. It is, however, a fact, that political

prepossessions and party spirit are not productive, in this

country, of those dangerous consequences which might be

feared from the warmth with which they are sometimes mani-

fested. But this subject, or in general the subject of the

political quarrels and divisions in this country, is not an ar-

ticle one may venture to meddle with in a single chapter; I

have therefore let this subsist, without touching it.

I shall however observe, before I conclude, that an acci-

dental circumstance in the English government prevents the

party spirit, by which the public are usually influenced, from

producing those lasting and rancorous divisions in the com-

munity which have pestered so many other free states, making

of the same nation, as it were, two distinct people, in a kind
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of constant warfare with each other. The circumstance I

mean is, the frequent reconciliations (commonly to quarrel

again afterward) that take place between the leaders of par-

ties, by which the most violent and ignorant class of their

partisans are bewildered and made to lose the scent. By the

frequent coalitions between ivhig and tory leaders, even that

party distinction, the most famous in the English history,

has now become useless : the meaning of the words has there-

by been rendered so perplexed that nobody can any longer

give a tolerable definition of them ; and those persons who
now and then aim at gaining popularity by claiming the merit

of belonging to either party, are scarcely understood. The

late coalition between two certain leaders has done away, and

prevented from settling, that violent party spirit to which the

administration of lord Bute had given rise, and which the

American disputes had carried still farther. Though this

coalition has met with much obloquy, I take the liberty to

rank myself in the number of its advocates, so far as the cir-

cumstance here mentioned.

May, 1784,
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THE

CONSTITUTION

OF

EN GLAND,

INTRODUCTION.

^HE spirit of philosophy which peculiarly distinguishes

the present age, after having corrected a number of

errors fatal to society, seems now to be directed towards the

principles of society itself; and we see prejudices vanish

which are difficult to overcome, in proportion as it is danger-

ous to attack them.* This rising freedom of sentiment, the

necessary forerunner of political freedom, led me to imagine

that it would not be unacceptable to the public to be made
acquainted with the principles of a constitution on which the

eye of curiosity seems now to be universally turned, and

which, though celebrated as a model of perfection, is yet but

little known to its admirers.

• As every popular notion which may contribute to the support of
an arbitrary government is at all times vigilantly protected by the
whole strength of it, political prejudices are last of all, if ever, sha-

ken off by a nation subjected to such a government. A great change
in this respect, however, has of late taken place in France, where
this book was first published ; and opinions are now discussed there,

and tenets avowed, which, in the time of Louis the Fourteenth,
would have appeared downright blasphemy ; it is to this an allusioa
is made above.

B
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I am aware it will be deemed presumptuous in a man who has

passed the greatest part of his hfe out of England, to attempt

a dehneation of the English government : a system which is

supposed to be so complicated as not to be understood or de-

veloped, but by those who have been initiated in the myste-

ries of it from their infancy.

But, though a foreigner in England, yet, as a native of a

free country, I am no stranger to those circumstances which

constitute or characterise liberty. Even the greatest dispro-

portion between the republic of which I am a member (and

in which I formed my principles) and the British empire,

has perhaps only contributed to facilitate my political inqui-

ries.

As the mathematician, the better to discover the propor-

tions he investigates, begins with freeing his eqiiaiioti from

coefficie7ils, or such other quantities as only perplex without

properly constituting it ; so it may be advantageous to the

inquirer after the causes that produce the equilibrium of a

government, to have previously studied them, disengaged

from the apparatus of fleets, armies, foreign trade, distant

and extensive dominions ; in a word, from all those brilliant

circumstances which so greatly affect the external appearance

of a powerful society, but have no essential connexion with

the real principles of it.

It is upon the passions of mankind, that is, upon causes

which are unalterable, that the action of the various parts of

a state depends. The machine may vary as to its dimen-

sions ; but its movement and acting springs still remain in-

trinsically the same ; and that time cannot be considered as

lost which has been spent in seeing them act and move in a

narrower circle.

One other consideration I will suggest, which is, that the

very circumstance of being k foreigner may of itself be at-

tended, in this case, wnth a degree of advantage. The En*

glish themselves (the observation cannot give them any of-

fence) having their eyes open, as I may say, upon their liber-

ty, from their first entrance into life, are perhaps too much

familiarised with its enjoyment, to inquire with real concern,

into its causes. Having acquired practical notions of their
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government long before tliey have meditated on it, and these

notions being slowly and gradually imbibed, they at length

behold it without any high degree of sensibility ; and they

seem to me, in this respect, to be like the recluse inhabitant of

a palace, who is perhaps in the worst situation for attaining a

complete idea of the whole, and never experienced the strik-

ing effect of its external structure and elevation ; or, if you
please, like a man who, having always had a beautiful and
extensive scene before his eyes, continues for ever to view it

with indifference.

But a stranger—beholding at once the various parts of a

constitution displayed before him, which, at the same time

that it carries liberty to its height, has guarded against incon-

veniences seemingly inevitable; beholding in short those

things carried into execution which he had ever regarded as

more desirable than possible—is struck with a kind of ad-

miration ; and it is necessary to be thus strongly affected by
objects, to be enabled to reach the general principle which

governs them.

Not that I mean to insinuate that I have penetrated with

more acuteness into the constitution of England than others :

my only design in the above observations, was, to obviate aii

unfavourable, though natural prepossession ; and if, either in

treating of the causes which originally produced the English

liberty, or of those by which it continues to be maintained,

my observations should be found new or singular, I hope

the English reader will not condemn them, but where they

shall be found inconsistent with history, or with daily expe-

rience. Of readers in general I also request, that they will

not judge of the principles I shall lay down, but from their

relation to those of human nature ; a consideration which is

almost the only one essential, and has been hitherto too much
neglected by the writers on the subject of government.

B2
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BOOK I.

A SURVEY OP THE VARIOUS POWERS INCLUDED IN THE
ENGLISH CONSTITUTION, AND OF THE LAWS BOTH IN

CIVIL AND CRIMINAL CASES.

CHAPTER I.

Causes of the Liheriy of the English Nation. JReasovs of the

Difference between the Government of Engla7id and that of
France. In England the great Porver of the Crown, under

the Norman Kings, created an Uniofi between the Nobility

and ike People.

"^^HEN the Romans, attacked on all sides by the barba-

rians, were reduced to the necessity of defending the

centre of their empire, they abandoned Great Britain, as well

as several other of their distant provinces. The island thus

left to itself, became a prey to the nations inhabiting the

shores of the Baltic ; who, having first destroyed the ancient

inhabitants, and for a long time reciprocally annoyed each

other, established several sovereignties in the southern part

of the island, afterwards called England, which at length

^vere united, under Egbert, into one kingdom.

The successors of this prince, denominated the Anglo-Saxon

princes, among whom Alfred the Great and Edward the

Confessor are particularly celebrated, reigned for about two

hundred years : but though our knowledge of the principal

events of this early period of the English history is in some

degree exact, yet we have but vague and uncertain accounts

of the nature of the government which those nations intro-

duced*
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It appears to have had little more affinity with the present

constitution, than the general relation, common indeed to all

the governments established by the northern nations—that

of having a king and a body of nobility ; and the ancient

Saxon government is " left us in story (to use the expres-

" sions of Sir William Temple on the subject) but like so

" many antique, broken or defaced pictures, which may still

" represent something of the customs and fashions of those

" ages, though little of the true lines, proportions, or resem-

" blance/'*

It is at the aera of the conquest that we are to look for the

real foundation of the English constitution. From that pe-

riod, says Spelman, novus seclonim nascitor ordo.f William

• See his Introduction to the History of England.

-f See Spelman, Of ParUaments.—It has been a favourite thesis with
many writers, to pretend that the Saxon government was, at the time
of the conquest, by no means subverted ;—that William of Normandy
legally acceded to the throne, and consequently, to the engagement
ofthe Saxon kings : and much argument has in particular been em-
ployed with regard to the word cofiquest^ which, it has been said, in the
feudal sense, only meant acquisition. These opinions have been par-

ticularly insisted upon in times of popular opposition : and, indeed,
there was far greater probablity of success, in raising among the peo-
ple the notions (familiar to them) of legal claims and long-established

customs, than in arguing with them from the no less rational, but less

determinate, and somewhat dangerous doctrines, concerning the ori-

ginal rights of mankind, and the lawfulness of at all times opposing
force to an oppressive government.
But if we consider tliat the manner in which the pviblic power is

formed in a state is so very essential a part of its government, and that

a thorough change in this respect was introduced into England by the
conquest, we shall not scruple to allow that a new government was
established. Nay, as almost the whole landed property in the king-
dom was at that time transferred to other hands, a new system of cri-

minal justice introduced, and the language of the law moreover alter-

ed, the revolution may be said to have been such as is not perhaps to

be paralleled m the history of any other country.
Some Saxon laws, favourable to the liberty of the people, were in-

deed again established under the successors of William : but the in-

troduction of some new modes of proceeding in the courts of justice,

and of a few particular laws, cannot, so long as the ruling power in
the state remains the same, be said to be the introduction of a new
government ; and as, when the laws in question were again establish-

ed, the public power in England continued in the same channel where
the conquest had placed it, they were more properly new modifica-
tions of the Anglo-Norman constitution than they were the abolition
of it ; or, since they were again adopted from the Saxon legislation.
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of Normandy having defeated Harold and made himself

master of the crown, subverted the ancient fabric of the

Saxon legislation : he exterminated, or expelled the former

occupiers of lands, in order to distribute their possessions

among his followers : and established the feudal system of go-

vernment, as better adapted to his situation, and indeed the

only one of which he possessed a competent idea.

This sort of government prev^ailed also in almost all the

other parts of Europe. But, instead of being established by
dint of arms, and all at once, as in England, it had only

been established on the continent, and particularly in France,

through a long series of slow successive events :—a difference

of circumstances this, from which consequences were in time

to arise as important as they were at first difficult to be fore-

seen.

The German- nations who passed the Khine to conquer

Gaul were in a great degree independent ; their princes had

no other title to their power but their own valour and the free

election of the people ; and, as the latter had acquired in their

forests but contracted notions of sovereign authority, they

followed a chief less in quality of subjects, than as compani-

ons in conquest.

Besides, this conquest was not the irruption of a foreign

army, which only takes possession of fortified towns ;—it was

the general invasion of a whole people in search of new habi-

tations ; and, as the number of the conquerors bore a great

proportion to that of the conquered, who were at the same time

they were rather imitations of that legislation, than the restoration

of the Saxon government.
Contented, however, with the two authorities I have above quoted,

I shall dwell no longer on a discussion of the precise identity, or differ-

ence of two governments ; that is, of two ideal systems, which only

exist in the conceptions of men. Xor do I wish to exjilode a doctrine,

which, in the opinion of some persons, giving an additional sanction

and dignity to the English government, contributes to increase their

love and respect for it. It will l)e sufficient for my purpose, if the

reader shall be pleased to grant that a material change was, at the

time of the conquest, effected in the government then existing, and

is accordingly disposed to admit the proofs that will presently be laid

before him, of such change having prepared the estaDliiihment of th»

present English constitution.
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enervated by long peace, the expedition was no sooner com-

pleted than all danger was at an end, and of course their

union also. After dividing among themselves what lands

they thought proper to occupy, they separated ; and though

their tenure was at first only precarious, yet, in this particu-

lar, they depended not on the king, but on the general assem-

bly of the nation.*

Under the kings of the first race, the fiefs, by the mutual

connivance of the leaders, at first became annual ; afterwards,

held for life. Under the descendants of Charlemagne, they

became hereditary.t And when at length Hugh Capet effect-

ed his own election, to the prejudice of Charles of Lorrain,

intending to render the crown, which in fact was a fief, he-

reditary in his own family,:]: he established the hereditariship

of fiefs as a general principle ; and from this epoch authors

date the complete estabhsliment of the feudal system ia

France.

On the other hand, the lords who gave their suffrages to

Hugh Capet forgot not the interest of their own ambition.

They completed tlie breach of those feeble ties which subjected

them to the royal authority, and became every where inde-

pendent. They left the king no jurisdiction, either over

themselves, or their vassals ; they reserved the right of wag-
ing war with each other ; they even assumed tlie same pri-

vilege, in certain cases, with regard to the king himself; §

* The fiefs were originally called terroe jure hencficil concessoe ; and it

was not till under Charles Ic Gros that the termj?^'began to be in use.

See Benf.ficium Gloss. Du Cange.

•\ Ajpud Francos vero^ sensim j)edet€ntimquet jure Juereditario ad liceredcs

siibindc traimeruntfeuda ; quod labentc seculo nono incest. See Feudum,
Du Cange.

X Hotoman has proved beyond a doubt, in his Fratico-Ganiat that,

under the two first i-aces of kings, the crown of France was elective.

The princes of the reigning family had nothing more in their favour
than the custom of choosing one of that house.

§ The principal of these cases was, when the king refused to ap-

Eoint judges to decide a dilference between himself and one of his first

arons ; the latter had then a right to take up arms against the king

;

and tlie subordinate vassals were so dependent on their immediate
lords, that they were obliged to follow them against the lord para-
mount. St. Louis, though the power of the crown was in his time
much increased, was obliged to confirm both this privilege of the first

barons, and this oblation of their vassals.
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80 that if Hugh Capet, by rendering tiie crown hereditary,

laid the foundation of the greatness of his family, and of the

crown itself, yet he added little to his own authority, and
acquired scarcely any thing more than a nominal superiority

over the number of sovereigns who then swarmed in France.*

But the establishment of the feudal system in England was
an immediate and sudden consequence of that conquest which
introduced it. Besides, this conquest was made by a prince

who kept the greater part of his army in his own pay, and
who was placed at the head of a people over whom he was
an hereditary sovereign—circumstances which gave a totally

different turn to the government of that kingdom.

Sun'ounded by a warlike, though a conquered nation,

William kept on foot part of his army. The English, and

after them the Normans themselves, having revolted, he

crushed both ; and the new king of England, at the head of

victorious troops, having to do with two nations lying under

a reciprocal check from the enmity they bore to each other,

and, moreover, equally subdued by a sense of their unfortu-

nate attempts of resistance, found himself in the most favour-

able circumstances for becoming an absolute monarch ; and

his laws, thus promulgated in the midst, as it were, of thunder

and lightning, imposed the yoke of despotism both on the

victors and the vanquished.

He divided England into sixty thousand two hundred and

fifteen military fiefs, all held of the crown ; the possessors of

which were, on pain of forfeiture, to take up arms, and re-

pair to his standard on the first signal : he subjected not only

the common people, but even the barons, to all the rigours

of the feudal government : he even imposed on them his ty-

rannical forest laws.t

• " The grandees of the khigdom," says Mezeray, " thought that
" Hugh Capet ought to put up with all their insults, because tliey

** had placed the crown on his head : nay, so great was their licenti-

" ousness, that, on his writing to Audebert, viscount of Perigueux,
*• ordering him to raise the siege he had laid to Tours, and asking
** him, bv way of reproach, who had made him a viscount ? that no-
*' bleman haughtily answered, " Not you, hnt those -u^ho made you a Icing.

*• [Ce n'est pas voiis, mais ceux qui vous ont fait roi."]

t He reserved to himself an exclusive privilege of killing game

throughout England, and enacted the st-verest penalties on ail who
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He assumed the prerogative of imposing taxes. He in-

vested himself with the whole executive power of goveni-i

ment. But what was of the greatest consequence, he arro-

gated to himself the most extensive judicial power by the

establishment of the court which was called Aula Rcgk—

a

formidable tribunal, which received appeals from all the

courts of the barons, and decided, in the last resort, on the

estates, honour, and lives of the barons themselves ; and

which, being wholly composed of the great officers of the

crown, removable at the king's pleasure, and having the king

himself for president, kept the first noblemen in the kingdom
under the same control as the meanest subject.

Thus, while the kingdom of France, in consequence of

the slow and gradual formation of the feudal government,

found itself, in the issue, composed of a number of parts sim-

ply placed by each other, and without any reciprocal adhe-

rence, tlie kingdom of England on the conti'ary, from the

sudden and violent introduction of the same system, became

a compound of parts united by the strongest ties ; and the

regal authority, by the pressure of its immense weight, con-

solidated the whole into one compact indissoluble body.

To this difference in the original constitution of France and
England, that is, in the original power of their kings, we are to

attribute the difference, so little analagous to its original cause,

of their present constitutions. This furnishes the solution of

a problem, which, I must confess, for a long time perplexed

me, and explains the reason why, of two neighbouring na-

tions, situate almost under the same climate, and having

one common origin, the one has attained the summit of liber-

ty, the other has gradually sunk under an absolute monarchy.

In France, the royal authority was indeed inconsiderable ;

but this circumstance was by no means favourable to the gene-

ral liberty. The lords were every thing ; and the bulk of the

nation were accounted nothing. All those wars which were

should attempt it without his permission. The suppression, or rather
mitigation of these penalties, was one of the articles of the Charta de
Foresta, which the barons allerwards obtained by force of arms. JV^?//-,

lus de ccctero amittat vitaviy vel membra, pro venationc iioftrilt Ch. de l^Q.^.

rest. Art. 10.

B 5
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made on the king had not liberty for their object ; for of this

the chiefs already enjoyed too great a share : they were the

mere effect of private ambition or caprice. The people did

not engage in them as associates in the support of a cause

common to all ; they were dragged, blindfold, and like slaves,

to the standard of their leaders. In the mean time, as the

laws, by virtue of which their masters were considered as

vassals, had no relation to those by which they were them-

selves bound as subjects, the resistance, of which they were

made the instruments, never produced any advantageous

consequence in their favour ; nor did it establish any principle

of freedom that was applicable to them.

The inferior nobles, who shared in the independence of

the superior nobility, added the effects of their own insolence

to the despotism of so many sovereigns ; and the people,

wearied out by sufferings, and rendered desperate by oppres-

sion, at times attempted to revolt. But, being parcelled out

into so many different states, they could never perfectly agree

either in the nature or the times of their complaints. The
insurrections which ought to have been general, were only

successive and particular. In the mean time, the lords, ever

uniting to avenge their common cause as masters, fell with

irresistible advantage on men who were divided : the people

were thus separately, and by force, brought back to their

former yoke ; and liberty, that precious offspring, which re-

quires so many favourable circumstances to foster it, was

every where stifled in its birth.*

At length, when by conquests, by escheats, or by treaties,

the several provinces came to be re-united t to the extensive

and continually inc^reasing dominions of the monarch, they

became subject to their new master, already trained to obe-

dience. The few privileges which the cities had been able

to preserve were little respected by a sovereign who had

* It may be seen in Mezeray, how the Fleming*, at the time of
the great revolt which was caused, as he says, '* by the inveterate
'* hatred of the nobles (Ics gentilshomraes) against the people of
• Ghent," were crushed by the union of almost all the nobility of
fra.nce.'—Scc Mezerayy lieign of Cfiarks VI.

•f The word re-union expresses in the French law, or history, the
reduction of a province to an immediate dependence on the crown.
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himself entered into no engagement for that purpose ; and as

the re-uniwis were made at different times, the king was al-

ways in a condition to overwhelm every new province that

accrued to him, with the weight of all those he already pos-

sessed.

As a farther consequence of these differences between the

times of the re-uiiioiis, the several parts of the kingdom en-

tei-tained no views of assisting each other. When some re-

claimed their privileges, the others, long since reduced to

subjection, had already forgotten theirs. Besides, these pri-

vileges, by reason of the differences of the governments under

which the provinces had formerly been held, were also al-

most every where different : the circumstances which happen-

ed in one place thus bore little affinity to those which fell out

in another ; the spirit of union was lost, or rather had never

existed : each province, restrained within its particular bounds,

only served to ensure the general submission ; and the same

causes which had reduced that spirited nation to a yoke of

subjection, concuiTed also to keep them under it.

Thus liberty perished in France, because it wanted a fa^

vourable culture and proper situation. Planted, if I may so

express myself, but just beneath the surface, it presently ex-

panded, and sent forth some large shoots ; but, having taken

no root, it was soon plucked up. In England, on the con-

trary, the seed lying at a great depth, and being covered

with an enormous weight, seemed at first to be smothered;

but it vegetated with the greater force ; it imbibed a more
rich and abundant nourishment ; its sap and juice became
better assimilated, and it penetrated and filled up with its

roots the whole body of the soil. It was the excessive power
of the king which made England free, because it was this

very excess that gave rise to the spirit of union, and of con-

certed resistance. Possessed of extensive demesnes, tlie king

found himself independent : invested with the most formida-!i

bie prerogatives, he crushed at pleasure the most powerful

barons in the realm. It was only by close and numerous

confederacies, therefore, that these could resist his tyranny

;

they even were compelled to associate the people in them»

and make them partners of public liberty.
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Assembled with their vassals in their great halls, where
they dispensed their hospitality, deprived of the amusements

of more polished nations ; naturally inclined, besides, freely

to expatiate on objects of which their hearts were full ; their

conversation naturally turned on the injustice of the public

impositions, on the tyranny of the judicial proceedings, and

above all, on the detested forest laws.

Destitute of an opportunity of cavilling about the meaning

of laws, the terms of which were precise, or rather disdain-

ing the resource of sophistry, they were naturally led to ex-

amine the first principles of society ; they inquired into the

foundations of human authority, and became convinced, that

power, when its object is not the good of those who are

subject to it, is nothing more than the right of the strongest,

and may be repressed by the exertion of a similar right.

The different orders ofthe feudal government, as established

in England, being connected by tenures exactly similar, the

same maxims which were laid down as true against the lord

paramount, in behalf of the lord ofan upper fief, were likewise

to be admitted against the latter, in behalf of the owner of

an inferior fief. The same maxims w^ere also to be applied to

the possessor of a still lower fief: they farther descended to

the freeman, and to the peasant ; and the spirit of liberty,

afler having circulated through the different branches of the

feudal subordination, thus continued to flow through succes-

sive homogeneous channels ; it forced a passage into the re-

motest ramifications ; and the principle of primeval equality

became every where diffused and established. A sacred prin-

ciple, which neither injustice nor ambition can erase ; which

exists in every breast, and, to exert itself, requires only to

be awakened among the numerous and oppressed classes of

mankind !

But when the barons, whom their personal consequence

had at first caused to be treated with caution and regard by

the sovereign, began to be no longer so—when the tyranni-

cal laws of the Conqueror became still more tyrannically exe-

euted-.-the confederacy, for which the general oppression had

paved the way, instantly took place. The lord, the vassal,

the inferior vassal, all united. They even implored the assist'.
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ance of the peasants and cottagers ; and the haughty aver-

sion with which on the continent the nobility repaid the in-

dustrious hands that fed them, was, in England, compelled

to yield to the pressing necessity of setting bounds to the

royal authority.

The people, on the other hand, knew that the cause they

were called upon to defend was a cause common to all ; and

they were sensible, besides, that they were the necessary

supporters of it. Instructed by the example of their lead-

ers, they spoke and stipulated conditions for themselves : they

insisted that, for the future, every individual should be en-

titled to the protection of the law : and thus did those rights

with which the lords had strengthened themselves, in order

to oppose the tyranny of the crown, become a bulwark which

was in time to restrain their own.

CHAPTER II.

A second Advantage England had over France :—itformed one

undivided State,

TT was in the reign of Henry the First, about forty years

after the conquest, tliat we see the above causes begin to

operate. This prince, having ascended the throne to the ex-

clusion of his elder brother, was sensible that he had no other

means to maintain his power than by gaining the affection of

his subjects ; but at the same time he perceived that it must

be the affection of the whole nation : he tlierefore, not only

mitigated the rigour of the feudal laws in favour of the lords,

but also annexed as a condition to the cliarter he granted,

that the lords should allow the same freedom to their respec-

tive vassals. Care was even taken to abolish tliose laws of the

Conqueror which lay heaviest on the lower classes of the

people.*

* Amongst others, the law of the Cnrfeii.—It might be matter of
ciurious dist'ussion to iiniuire whut the Anglo-Saxon guvernmeut would
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Under Henry the Second, liberty took a fartlier stride

;

and the ancient trial hy jury, a mode of procedure which is

at present one of the most valuable parts of the English law,

made again, though imperfectly, its appearance.

But these causes, which had worked but silently and

slowly under the two Henries, who were princes in some

degree just, and of great capacity, manifested themselves at

once under the despotic reign of king John. The royal pre-

rogative, and the forest laws, having been exerted by this

prince to a degree of excessive severity, he soon beheld a

general confederacy formed against him :—and here we must

observe another circumstance, highly advantageous, as well

as peculiar to England.

England was not, like France, an aggregation of a number

of different sovereignties : it formed but one state, and ac-

knowledged but one master, one general title. The same

laws, the same kind of dependence, consequently the same

notions, the same interests, prevailed throughout the whole.

The extremities of the knigdom could, at all times, unite to

give a check to the exertions of an unjust power. From the

river Tweed to Portsmouth, from Yarmouth to the Land's

End, all was in motion : the agitation increased from the dis-

tance, like the rolling waves of an extensive sea ; and the

monarch, left to himself, and destitute of resources, saw
himself attacked on all sides by an universal combination of

his subjects.

No sooner was the standard set up against John, than his

very courtiers forsook him. In this situation, finding no
part of his kingdom less irritated against him than another,

having no detached province which he could engage in his

in process of time have become, and of course the government of
England be at the present time, if the event of the conquest had ne-
ver taken place ; which, by conferring an immense as well as unusual
power on the head of the feudal system, compelled the nobility to

contract a lasting and sincere union with the people. It is very pro-
bable that the English government would at this day be the same as

that which long prevailed in Scotland (where the king and nobles en-
grossed, jointly, or by turns, the whole power of the state ;) the
same as in Sweden, the same as in Denmark—'Wheuce the Angia-
glaxons came.
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defence by promises of pardon or of peculir concessions, the

trivial though never-failing resources of government, he was

compelled, with seven of his attendants, all that remained

with him, to submit himself to the disposal of his subjects—

and he signed at Runnymede* tlie charter of the Forest, to-

gether with that famous charter, which, from its superior

and extensive importance, is denominated Magna Charta.

By the former, the most tyrannical parts of the forest laws

were abolished ; and by the latter, the rigour of the feudal

laws was greatly mitigated in favour of the lords. But this

charter did not stop there ; conditions were also stipulated in

favour of tlie numerous body of the people who had concur-

red to obtain it, and who claimed, with sword in hand, a

share in that security it was meant to establish. It was

lience instituted by the Great Charter, that the same services

which were remitted in favour of the barons should be in

like manner remitted in favour of their vassals. This charter

moreover established an equality of weights and measures

throughout England ; it exempted the merchants from arbi-

trary impost, and gave them liberty to enter and depart the

kingdom at pleasure : it even extended to the lowest orders of

the state, since it enacted, that the villain or bondman, should

not be subject to the forfeiture of his implements of tillage.

Lastly, by the thirty-ninth article of the same charter, it was

enacted, that no subject should be exiled, or in any shape

whatever molested, either in his person or effects, otherwise

than by judgment of his peers, and according to the law of

the land ;t—an article so important, that it may-be said to

comprehend the whole end and design of political societies :—
and from that moment the English would have been a free

people, if there were not an immense distance between the

making of laws, and the observing of them.

• Anno 1215.

•f
'* Nullus liber homo capiatur, vel imprisonetur, vel dissesiatur

" de libero tenemento suo, vel libertatibus vel liberis consuetudini-
" bus siiis ; aut utlagetur, aut exuletur, aut aliquo modo destruatur

;

*' nee super eiim ibimus, nee super eum mittemus, nisi per legale
" judicium parium suonim, vel per legem terrae. Nulli vendenius,
" nulli negabimus, aut diiFeremus, justitiam vel rectum." Magna
Chart, cap. xxxix. xl«
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But though this charter wanted most of these supports

which were necessary to ensure respect to it—though it did

not secure to the poor and friendless any certain and legal

methods of obtaining the execution of it (provisions which

numberless transgressions alone could, in process of time,

point out)—yet it was a prodigious advance towards the esta-

blishment of public liberty. Instead of the general maxims
respecting the rights of the people and the duties of the

prince (maxims against which ambition perpetually contends,

and which it sometimes even openly and absolutely denies)

here was substituted a written law, that is, a truth admitted

by all parties, which no longer requned the support of argu-

ment. The rights and privileges of the individual, as well

in his person as in his property, became settled axioms. The
Great Charter, at first enacted with so much solemnity, and

afterwards confirmed at the beginning of every succeeding

reign, became like a general banner perpetually set up for the

union of all classes of the people ; and the foundation was

laid on which those equitable laws were to rise, which offer

the same assistance to the poor and weak as to the rich and

powerful.*

Under the long reign of Henry the Third, the differences

which arose between the king and the nobles rendered Eng-

land a scene of confusion. Amidst the vicissitudes which the

fortune of war produced in their mutual conflicts, the people

became still more and more sensible of their importance, and

so did, in consequence, both the king and the barons also.

Alternately courted by both parties, they obtained a confirm-

• The reader, to be more fully convinced of the reality of the
causes to which the liberty of England has been here ascribed, as well
as of the truth of the observations made at the same time on the situ-

ation of the people of France, needs only to compare the Great Char-
ter, so extensive in its provisions, and in which the barons stipulated

in favour even of the bondman, with the treaty concluded at St.

Maur, October 29, 1465, between Louis XI. and several of the
princes and peers of France. In this treaty, which was made in order
to terminate a war that was called the war for the public good (pra
lono publico) no provision was made but concerning the particular
power of a few lords : not a word was inserted in favour ofthe people.
It may be seen at large in the pieces justificatives annexed to the
Manoircs de F/tUif^e de Comlncs,
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ation of the Great Charter, and even the addition of new pri-

vileges, by the statutes of Merton and of Marlebridge. But

I hasten to reach the grand epoch of the reign of Edward
tlie First—a prince who, from his numerous and prudent

laws, has been denominated the English Justinian.

Possessed of great natural talents, and succeeding a prince

whose weakness and injustice had rendered his reign unhap-

py, Edward was sensible that nothing ])ut a strict admini-

stration of justice could, on the one side, curb a nobility

whom the troubles of the preceding reign had rendered tur-

bulent, and, on the other, appease and conciliate the people,

by securing the property of individuals. To this end he made
jurisprudence the principal object of his attention ; and so

much did it improve under his care, that the mode of process

became fixed and settled : Judge Hale going even so far as to

affirm, that the English laws arrived at once et quasi per sal-

turn, at perfection, and that there was more improvement

made in them during the first thirteen years of the reign of

Edward, than in all the ages since his time.

But what renders this aera particularly interesting is, that

it affords the first instance of the admission of the deputies of

towns and boroughs into parliament.*

Edward, continually engaged in wars, either against Scot-

land or on the continent, seeing moreover his demesnes con-

siderably diminished, was frequently reduced to the most

pressing necessities. But, though, in consequence of the

spirit of the times, he frequently indulged himself in parti-

cular acts of injustice, yet he perceived that it was impossi-

ble to extend a general oppression over a body of nobles,

and a people, who so well knew how to unite in a common
cause. In order to raise subsidies, therefore, he was obliged

to employ a new method, and to endeavour to obtain, through

the consent of the people, what his predecessors had hitherto

expected from their own power. The sheriffs were orderedt

to invite the towns and boroughs of the different counties to

• I mean their legal origin ; for the earl of Leicester, who had
usurped the power during part of the preceding reign, had called such
deputies up to parliament before.
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send deputies to parliament : and it is from this aera that we
are to date the origin of the house of commons.

It must be confessed, however, that these deputies of the

people were not, at first, possessed of any considerable au-

thority. They were far from enjoying those extensive pri-

vileges which, in these days, constitute the house of com-
mons a collateral part of the government ; they were in those

times called up only to provide for the wants of the king,

and approve the resolutions taken by him and the assembly

of the lords.* But it was nevertheless a great point gained,

to have obtained the right of uttering their complaints, as-

sembled in a body and in a legal way—to have acquired, in-

stead of a dangerous resource of insurrections, a lawful and
regular mean of influencing the motions of the government,

and thenceforth to have become a part of it. Whatever disad-

vantage might attend the station at first allotted to the re*

presentatives of the people, it was soon to be compensated by
tlie preponderance the people necessarily acquire, when they

are enabled to act and move with method, and especially

with concert.t

And indeed this privilege of naming representatives, insig-

nificant as it might then appear, presently manifested itself

• The end mentioned in the summons sent to the lords, was de ar-

diiis negotils regni tractatur et consilium impensuri : the requisition sent

to the commons was, adfaciendum et consentiendum. The power enjoy-

ed by the latter was even inferior to what they might have expected
from the summons sent to them. " In most of the ancient statutes
** they are not so much as named ; and in several, even when they
* are mentioned, they are distinguished as petitioners merely, the as-
" sent of the lords being expressed in contradistinction to the request
" of the commons."—See on this subject the Preface to the Collection

of the Statutes at large, by Buff'head, and the authorities quoted
therein.

-|- France had indeed also her assemblies of the general estates

of the kingdom, in the same manner as England had her parliament

;

but then it was only the deputies of the towns within the particular

domain of the crown, that is, for a very small part of the nation,

who, under the name of the third estate, were admitted in those estates;

and it is easy to conceive that they acquired no great influence in an
assembly of sovereigns who gave the law to their lord paramount.
Hence, when these disappeared, the maxim became immediately
established, The "will of the king is the •will of the law ;—in old French, Qiit

vcut le ro7/i ce veut la loy.
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by the most considerable effects. In spite of his reluctance,

and after many evasions unworthy of so great a king, Ed-

ward was obliged to confirm the Great Charter ; he even con-

firmed it eleven times in the course of his reign. It was

moreover enacted, that whatever should be done contrary to

il, should be null and void ; that it should be read twice a

year in all cathedrals ; and that the penalty of excommunica-

tion should be denounced against any one who should pre-

sume to violate it.*

At length he converted into an established law a privilege

of which the English had hitherto had only a precarious en-

joyment ; and, in the statute de iallagio non concedendo, he

decreed, that no tax should be laid, nor impost levied, with-

out the joint consent of the lords and commons.t A most

important statute this, which in conjunction with Magna
Charta, forms the basis of the English constitution. If from

the latter the English are to date the origin of their liberty,

from the former they are to date the establishment of it ; and

as the Great Charter was the bulwark that protected the free-

dom of individuals, so was the statute in question the engine

which protected the charter itself, and by the help of which
the people were thenceforth to make legal conquests over the

authority of the crown.

This is the period at which we must stop, in order to take

a distant view, and contemplate the different prospect which

the rest of Europe then presented.

The efficient causes of slavery were daily operating, and

gaining strength. The independence of the nobles on the

one hand, the ignorance and weakness of the people on the

other, continued to be extreme : the feudal government still

continued to diffuse oppression and misery ; and such was
the confusion of it, tliat it even took away all hopes of amend-

ment.

• Confirmationes Chartarum, cap. 2, 3, 4.

j- * Nullum tallagium vel auxilium, per nos, vel hseredes nostros,
" in regno nostro ponatur seu levetur, sine voluntate et assensu ar-
** chiejiiscoporum, episcoporum, comitum, baronum, militum, bur-
" gensiuni, et aliorum liberorum hominura de regno nostro." Stat. an.

2i Ed. I.
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France, still bleeding from the extravagance of a nobility

incessantly engaged in groundless wars, eitlier with each

other, or with the king, was again desolated by the tyranny

of that same nobility, haughtily jealous of their liberty, or

rather of their anarchy.* The people, oppressed by those

who ought to have guided and protected them, loaded with

insults by those who existed by their labour, revolted on all

sides. But their tumultuous insun*ections had scarcely any

other object than that of giving vent to the anguish with

which their hearts were filled. They had no thoughts of en-

tering into a general combination ; still less of changing the

form of the government, and laying a regular plan of public

liberty.

Having never extended their views beyond the fields they

cultivated, they had no conception of those different ranks

and orders of men, of those distinct and opposite privileges

and prerogatives, which are all necessary ingredients of a free

constitution. Hithei'to confined to the same round of rustic

employments, they little thought of that complicated fabric,

which the more informed themselves cannot but with difficul-

ty comprehend, when, by a concurrence of favourable cir-

cumstances, the structure has at length been reared, and

stands displayed to their view.

In their simplicity they saw no other remedy for the nati-

onal evils than the general establishment of the regal power,

that is, of the authority of one common uncontrolled master,

and only longed for that time, which, while it gratified their

revenge, would mitigate their sufferings, and reduce to the

same level both the oppressors and the oppressed.

The nobility, on the other hand, bent solely on the en-

joyment of a momentary independence, irrecoverably lost

the affection of the only men who might in time support

• Not contented with oppression, they added insult. " When the
*' gentry," says Mezeray, " pillaged and committed exactions on the
" peasantry, they called the poor sufferer, in derision, Jacques bon-
*' homme (goodman James). This gave rise to a furious sedition,
** which was called the Jacquerie, It began at Beauvais in the year
* 1357, extending itself into most of the provinces of France, and
•* >yas not appeased but by the destruction of part of those unhappy
* victims, thousands of whom were slaughtered."
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them ; and, equally regardless of the dictates of humanity

and of prudence, tl^ey did not perceive the gradual and

continual advances of the royal authority, which was soon to

overwhelm them all. Already were Normandy, Anjou,

Languedoc, and Touraine, re- united to the crown ; Dauphine,

Champagne, and part of Guienne, were soon to follow :

France was doomed at length to see the reign of Louis the

Eleventh ; to see her General Estates first become useless,

and be afterwards abolished.

It was the destiny of Spain also to behold her several king-

doms united under one head ;—she was fated to be in time

ruled by Ferdinand and Charles the Fifth.* And Germany,

where an elective cro^vn prevented the re-unions,f was indeed

to acquire a few free cities ; but her people parcelled into so

many different dominions, were destined to remain subject

to the arbitrary yoke of such of her different sovereigns as

should be able to maintain their power and independence.

In a word, the feudal tyranny which overspread the conti-

nent did not compensate, by any preparation of distant ad-

vantages, the present calamities it caused ; nor was it to leavft

* Spain was originally divided into twelve kingdoms, besides princi-

palities, which, by treaties, and es])ecially by conquests, were collect-

ed into three kingdoms ; those of Castile, Arragon, and Granada.
Ferdinand the Filth, king of Arragon, married Isabella, queen of
Castile ; they made a .joint conquest of the kingdom of Granada ; and
these three kingdoms, thus united, descended, in 1516, to their

grandson Charles V., and formed the Spanish monarchy. At this sera,

the kings of Spain began to be absolute ; and the States of the king-
doms of Castile and Leon, " assembled at Toledo, in the month of
" November, 1539, were the last in which the three orders met ; that
•* is, the grandees, the ecclesiastics, and the deputies of the towns."
See the History of Spain by Fcrrcras.

f The kingdom of France, as it stood under Hugh Capet and his

next successors, may, with a great degree of exactness, be compared
with the German em{)ire i, but the imperial crown of Germany hav-
ing, through a conjunction of circumstances, continued elective, the
emperors, though vested with more high-sounding prerogatives than
even the kings of France, laboured imder very essential disadvan-
tages : they could not ))ursue a plan of aggrandizement with the same
steadiness as a line of hereditary sovereigns usually do ; and the right
to elect them, enjoyed by the greater princes ofGennany, procured a
sufficient power to these, to protect themselves, as well as the inferior

lords, against the power of the crown.
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behind It, as it disappeared, any thing but a more regular

kind of despotism.

But in England, the same feudal system, after having

suddenly broken in like a flood, had deposited, had still con-

tinued to deposit, the noble seeds of the spirit of liberty,

union, and sober resistance. So early as the time of Edward

the tide was seen gradually to subside : the laws which pro-

tect the person and property of the individual began to make
their appearance ; that admirable constitution, the result of

a threefold power, insensibly arose ;* and the eye might even

then discover that verdant summits of the fortunate region

that was destined to be the seat of philosophy and liberty,

which are inseparable companions.

CHAPTER III.

The Subject coniimicd.

'PHE representatives of the nation, and of the whole nation,

were now admitted into parliament: the great point

therefore was gained, that was one day to procure them the

great influence which they at present possess ; and the sub-

sequent reigns afford continual instances of its successive

growth.

Under Edward the Second, the commons began to annex

petitions to the bills by which they granted subsidies ; this

w^as the dawn of their legislative authority.

Under Edward the Third, they declared they would not

in future acknowledge any law to which they had not ex-

pressly assented. Soon after this, they exerted a privilege,

in which consists, at this time, one of the great balances of

the constitution : they impeached and procured to be con-

« " Now, in my opinion," says Philippe de Comines, in times not

much posterior to those of Edward the First, and with the simplicity

of the language of his times, " among all the sovereignties I know in
*' the world, that in which the public good is best attended to, and
*' the least violence exercised on the people, is tliat of England,''

Memoires de Comines^ livre v. chap. xviiL
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demned, sotne of the first ministers of state. Under Henry
the Fourth, tliey refused to grant subsidies before an answer

had been given to their petitions. In a word, every event of

any consequence was attended with an increase of tlie power

of the commons ;—^increases indeed but slow and gradual,

but which were peaceably and legally effected, and were the

more fit to engage the attention of the people, and coalesce

with the ancient principles of the constitution.

Under Heniy the Fifth, the nation was entirely taken up
with its wars agahist France; and in the reign of Henry
the Sixth began the fatal contests between the houses of York
and Lancaster. The noise of arms alone was now to be heard :

during the silence of the laws already in being, no thought

was had of enacting new ones : and for thirty years together

England presents a wide scene of slaughter and desolation.

At length, under Henry the Seventh, who, by his inter-

marriage with the house of York, united the pretensions of

the two famihes, a general peace was re-established, and the

prospect of happier days seemed to open on the nation. But
the long and violent agitation under which it had laboured

was to be followed by a long and painful recovery. Henry,
mounting the throne with sword in hand, and in great mea-
sure as a conqueror, had promises to fulfil, as well as injuries

to avenge. In the mean time, the people, wearied out by
the calamities they had undergone, and longing only for re-

pose, abhorred even the idea of resistance ; so that the re-

mains of an almost exterminated nobility beheld themselves

left defenceless, and abaidoned to the mercy of the sove-

reign.

The commons, on the other hand, accustomed to act only

a second part in public affairs, and finding themselves bereft

of those who had hitherto been their leaders, were more than

ever afraid to form, of themselves, an opposition. Placed

immediately, as well as the lords, under the eye of the king,

they beheld themselves exposed to the same dangers. Like

them, therefore, they purchased their personal security at the

expense of public liberty; and in reading the history of the

two first kings of the house of Tudor, we imagine ourselves
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reading the relation given by Tacitus of Xiberius apd the

•^Roraan senate *

The time, therefore, seemed to be arrived, at which En-

gland must submit, in its turn, to the fate of the other nations

of Europe^ All those barriers which it had raised for the de-

fence of its liberty seemed to have only been able to postpone

the inevitable effects of power.

But the remembrance of their ancient laws, of that

Great Charter so often and so solemnly confirmed, was too

deeply impressed on the minds of the English to be effaced

by transitory evils. Like a deep and extensive ocean, which

preserves an equability of temperature amidst all the vicissi-

tudes of seasons, England still retained those principles of

liberty which were so universally diffused through all orders

of the people ; and they required only a proper opportunity

to manifest themselves.

England, besides, still continued to possess the immense

advantage of being one undivided state.

Had it been, like France, divided into several distinct do-

minions, it would also have had several national assemblies.

These assemblies being convened at different times and places,

for this and other reasons, never could have acted in concert

;

and the power of withholding subsidies, a power so important

when it is that of disabling the sovereign, aaid binding him
down to inaction, would then have only been the destructive

privilege of irritating a master who would easily have found

means to obtain supplies from other quarters.

The different parliaments, or assemblies of these several

states, having thenceforth no means of recommending them-

selves to their sovereign, but their forwardness in complying

with his demands, would have vied with each other in grant-

ing what it would not only have been fruitless, but even

highly dangerous, to refuse. The king would not have failed

soon to demand, as a tribute, a gift he must have been confi-

dent to obtain ; and the outward forms of consent would have

been left to the people only as additional means of oppressing

them without danger.

* Quanto guis iUusirlor, tanto magisfuUi acfettinantes.
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But the king of England continued, even in the time of

the Tudors, to have but one assembly before which he could

lay his wants, and apply for relief. How great soever the

increase of his power was, a single parliament alone could

furnish him with the means of exercising it, and whether it

was that the members of this parliament entertained a deep

sense of their advantages, or whether private interest exerted

itself in aid of patriotism, they at all times vindicated the

right of granting, or rather refusing subsidies ; and amidst

the general wreck of every thing they ought to have held

dear, they at least clung obstinately to the plank which was

destined to prove the instrument of their preservation.

Under Edward the Sixth, the absurd tyrannical laws against

high-treason (instituted under Henry the Eighth) were abo-

lished. But this young and virtuous prince having soon

passed away, the blood-thirsty Mary astonished the world

with cruelties, which nothing but the fanaticism of a part of

her subjects could have enabled her to execute.

Under the long and brilliant reign of Elizabeth, England

began to breathe a-new ; and the protestant religion, being

seated once more on the throne, brought with it some more
freedom and toleration.

The Star-chamber, that effectual instrument of the tyranny

of the two Henries, yet continued to subsist : the inquisitorial

tribunal of the high commission was even instituted ; and

the yoke of arbitrary power lay still heavy on the subject.

But the general affection of the people for a queen, w hose

former misfortunes had created such a general concern, the

imminent dangers which England escaped, and the ex-

treme glory attending that reign, lessened the sense of such

exertions of authority as would, in these days, appear the

height of tyranny, and served at that time to justify, as they

still do to excuse, a princess whose great talents, though not

her principles of government, render her worthy of beirjg

ranked among the greatest sovereigns.

Under the sway of the Stuarts, the nation began to recover

from its long lethargy. James the First, a prince rather im-

prudent than tyrannical, drew back the veil which had hi-

therto disguised so many usuiT^ations, and made an ostenta-

C
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tious display of what his predecessors had been contented to

enjoy.

He was incessantly asserting, that the authority of kings

was not to be controlled any more than that of God himself.

Like Him, they were omnipotent ; and those privileges to

•which the people so clamorously laid claim as their inherit-

ance and birth-right, were no more than an effect of the grace

and toleration of his royal ancestors.*

Those principles, hitherto only silently adopted in tlie ca-

binet, and in the courts ofjustice, had maintained their ground

in consequence of this very obscurity. Being now announced

from the throne, and resounded from the pulpit, they spread

an universal alarm. Commerce, besides, with its attendant

arts, and, above all, that of printing, diffused more salutary

hotions throughout all orders of the people ; a new light be-

gan to rise upon the nation ; and the spirit of opposition fre-

quently displayed itself in this reign, to which the English

monarchs had not, for a long time past, been accustomed.

But the storm which was only gathering in clouds during

the reign of James, began to mutter under Charles the First

;

and the scene which opened to view, on the accession of that

prince, presented the most formidable aspect.

The notions of religion, by a singular concurrence, united

"with the love of liberty : the same spirit which had made an

attack on the established faith, now directed itself to politics

:

the royal prerogatives were brought under tlie same exami-

nation as the doctrines of the church of Rome harl been sub-

mitted to ; and as a superstitious religion had proved unable

to support the test, so neither could an authority, pretended

to be unlimited, be expected to bear it.

The commons on the other hand, were recovering from the

astonishment into which the extinction of the power of the

nobles had, at first, thrown them. Taking a view of the state

of the nation, and of tlieir own, they became sensible of their

whole strength : they determined to make use of it, and to

repress a power which seemed, for so long a time to have

* See his Declarations made in parliament, in tbe years ICIO ami
1C21.
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levelled every barrier. Finding among themselves men of

tlie greatest capacity, tliey undertook that important task

with method and by constitutional means ; and thus liad

Charles to cope with a whole nation put in motion, and di-

rected by an assembly of statesmen.

And here we must observe how different were the effects

produced in England, by the annihilation of the power of the

nobility, from those which the same event had produced in

France.

In France, where, in consequence of the division of the

people, and of the exorbitant power of the nobles, the people

were accounted nothing—when the nobles themselves were

suppressed, the work was completed.

In England, on the contrary, where the nobles had ever

vindicated tlie rights of the people equally with their own

—

in England, where the people liad successively acquired most

effectual means of influencing the motions of the government,

and above all were undivided—when the nobles themselves

were cast to the ground, the body of the people stood firm,

and maintained the public liberty.

The unfortunate Charles, however, was totally ignorant

of the dangers which surrounded him. Seduced by the ex-

ample of the other sovereigns of Europe, he was not aware

how different in reality his situation was from theirs : he had

the imprudence to exert with rigour an authority which lie

had no ultimate resources to support : a union was at last

effected in the nation ; and he saw his enervated prerogatives

dissipated with a breath.* By the famous act, called the

• It might here be objected, that when, under Charles the First,

the regal power was obliged to submit to the power of the people, the
king possessed other dominions besides England, viz. Scotland and
Ireland, and therefore seemed to enjoy the same advantages as the
kings of France, that of reigning over a divided empire or nation.

But, to this it is to be answered, that, at the time we mention, Ire-
land, scarcely civilized, only increased the necessities, and conse-
quently the dependence, of the king ; while Scotland, through the
conjunction of peculiar circumstances, had thrown ofi' her obedience.
And though those two states, even at present, bear no proportion to
the compact body of the kingdom of England, and seem never to have
been able, by their union with it. to procure to the king any dangerous
resources, yet the circumstances which took jjlace in both at the time
of the llevolution, or since, sufficieutlv prove that it was no unfa-

C 2
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Petition of Right and a posterior act, to both which he as-

sented, the compulsory loans and taxes, disguised under the

name of benevolences, were declared to be contrary to law ;

arbitrary imprisonments, and the exercise of martial law,

were abolished ; the court of high commission, and the star-

chamber were suppressed f and the constitution, freed from

the apparatus of despotic powers with which the Tudors had
obscured it, was restored to its ancient lustre. Happy had
been the people, if their leaders, after having executed so

noble a work, had contented themselves with the glory of

being the benefactors of their country. Happy had been the

king, if, obliged at last to submit, his submission had been

sincere, and if he had become sufficiently sensible that the

only resource he had left was, the affection of his subjects.

But Charles knew not how to survive the loss of a power
he had conceived to be indisputable : he could not reconcile

himself to limitations and restraints so injurious, according

to his notions, to sovereign authority. His discourse and con-

duct betrayed his secret designs ; distrust took possession of

the nation : certain ambitious persons availed themselves of

it to promote their own views ; and the storm, which seemed

to have blown over, burst forth anew. The contending fana-

ticism of persecuting sects joined in the conflict between regal

haughtiness and the ambition of individuals ; the tempest blew

from every point of the compass ; the constitution was rent

asunder ; and Charles exhibited in his fall an awful example

to the universe.

The royal power being thus annihilated, the English made
fruitless attempts to substitute a republican government in its

stead. " It was a curious spectacle," says Montesquieu, " to

vourable circurtistance to English liberty, that the great crisis of the

reign of Charles the First, and the advance which the constitution

was to make at that time, shouhl jivecede the period at which the king

of England might have been able to call in the assistance of two other

kingdoms.
* The star-chamber differed from all the other courts of law in this :

the latter were governed only by the common law, or immemorial

customs, and acts of parliament ;' whereas the former often admitted

for law the proclamations of the king and council, and groimded its

judgments upon them. The abolition of this tribunal, therefore, was

justly looked upon as a great victory over regal authority.
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" behold the vain efforts of the English to establish among
" themselves a democracy." Subjected, at first, to the power

of the principal leaders in the long parliament, they saw that

power expire, only to pass without bounds into the hands of

a Protector. They saw it afterwards parcelled out among

the chiefs of different bodies of soldiers ; and thus shifting

without end from one kind of subjection to another, they

were at length convinced, that an attempt to establish liberty

in a great nation, by making the people interfere in the com-

mon business of government, is, of all attempts, the most

chimerical : that the authority of all, with which men are

amused, is, in reality no more than the authority of a few

powerful individuals, who divide the republic among them-

selves ; and they at last rested in the bosom of the only con-

stitution which is fit for a great state and a free people ; I

mean that in which a chosen number deliberate, and a single

hand executes ; but in which, at the same time, the public

satisfaction is rendered, by the general relation and arrange-

ment of things, a necessary condition of the duration of go^

vernment.

Charles the Second, therefore, was called over ; and he

experienced on the part of the people that enthusiasm of affec-

tion which usually attends the return from a long alienation.

He could not, however, bring himself to forgive them the

inexpiable crime of which he looked upon them to have been

guilty. He saw with the deepest concern that they still

entertained their former notions with regard to the nature of

the royal prerogative ; and bent upon the recovery of the an-

cient powers of the crown, he only waited for an opportunity

to break those promises which had procured his restoration.

But the very eagerness of his measures frustrated their

success. His dangerous alliances on the continent, and the

extravagant wars in which he involved England, joined to

the frequent abuse he made of his authority, betrayed his de-

signs. The eyes of the nation were soon opened, and saw
into his projects ; when, convinced, at length, that nothing

but fixed and irresistible bounds can be an effectual check on
the views and efforts of power, they resolved finally to take
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•way those remnants of despotism which still made a part of

the regal prerogative.

The military services due to the crown, the remains of the

ancient feudal tenures, had been already abolished : the laws

against heretics were now repealed : the statute for holding

parliaments once at least in three years was enacted: the

Habeas Corpus act, that barrier of the subject's personal

safety, was established ; and such was the patriotism of the

parliaments, that it was under a king the most destitute of

principle that liberty received its most efficacious supports.

At length, on the death of Charles, began a reign which
affords a most exemplary lesson both to kings and people.

James the Second, a prince of a more rigid disposition, though

of a less comprehensive understanding than his late brother,

pursued still more openly the project which had already prov-

ed so fatal to his family. He would not see that the great al*

terations which had successively been effected in the constitu-

tion rendered the execution of it daily more and more imprac-

ticable : he imprudently suffered himself to be exasperated at

a resistance he was in no condition to overcome; and, hiu'ried

away by a spirit of despotism and a monkish zeal, he ran

headlong against the rock which M^as to wreck his authority.

He not only used in his declarations the alarming expres-

jiions of absolute power and unlimited obedience—he not

only usurped to himself a right to dispense with the laws ; but

moreover sought to convert that destructive pretension to the

destruction of those very laws which were held most dear by
the nation, by endeavouring to abolish a religion for which

they had suffered the greatest calamities, in order to establish

on its ruins a mode of faith which repeated acts of the legis-

lature had proscribed—and proscribed, not because it tended

to establish in England the doctrines of transubstantiation

and purgatory, doctrines in themselves of no political mo-

ment, but because the unlimited power of the sovereign had

always been made one of its principal tenets.

To endeavour therefore to revive such a religion, was not

only a violation of the laws, but was, by one enormous vio-

lation, to pave the way for others of a still more alarming

nature. Hence the English, seeing that their liberty wa»
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attacked even in its first principles, had recourse to that re-

medy which reason and nature point out to the people, when
he who ought to be the guardian of the laws becomes their

destroyer ; they withdrew the allegiance which they had

sworn to James, and thought themselves absolved from their

oath to a king who himself disregarded the oath he had made
to his people.

But, instead of a revolution like that which dethroned

Charles the First, which was effected by a great effusion of

blood, and threw the state into a general and terrible con-

vulsion, the dethronement of James proved a matter of short

and easy operation. In consequence of the progressive in-

formation of the people, and the certainty of the principles

which now directed the nation, the whole were imanimous.

All the ties by which the people were bound to the throne

were broken, as it were, by one single shock ; and James^

who, the moment before was a monarch surrounded by sub-

jects, became at once a simple individual in the midst o£ the

nation.

That which contributes, above all, to distinguish this event

as singular in the annals of mankind, is the moderation, I

may even say, the legality which accompanied it. As if to

dethrone a king, who sought to set himself above the laws,

had been a natural consequence of, and provided for by, the

principles of government, every thing remained in its place ;

the throne was declared vacant, and a new line of succession

was established.

Nor was this all ; care was had to repair the breaches that

had been made in the constitution, as well as to prevent new
ones ; and advantage was taken of the rare opportunity of

entering into an original and express compact between king

and people.

An oath was required of the new king, more precise than

had been taken by his predecessors : and it was consecrated

as a perpetual formula of such oaths. It was determined,

that to impose taxes without the consent of parliament, as

well as to keep up a standing army in time of peace, are

contrary to law. The power, which the crown had con-

stantly claimed of dispensing with the laws, was abolished.
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It was enacted, that the subject of whatever rank or degree,

had a right to present petitions to the king.* Lastly, the

key-stone was put to tlie arch, by the final establishment of

the liberty of the press.t

The revolution of I688 is therefore the third grand sera in

the history of the constitution of England. The Great Charter

had marked out the limits within which the royal authority

ought to be confined ; some outworks were raised in the reign

of Edward the First ; but it was at the revolution that the

eircumvallation was completed.

It was at this aera that the true principles of. civil society

were fully established. By the expulsion of a king who had

violated his oath, the doctrine of resistance, that ultimate re-

source of an oppressed people, was confirmed beyond a

doubt. By the exclusion given to a family hereditarily de-

spotic, it was finally determined that nations are not the pro-

perty of kings. The principles of passive obedience, the di-

vine and indefeasible right of kings—in a word, the whole
scaffolding of false and superstitious notions, by which the

royal autliority had till then been supported, fell to the

ground ; and in the room of it were substituted the more
solid and durable foundations of the love of order, and a sense

of the necessity of civil government among mankind.

The lords and commons, previous to the coronation of king Wil-
liam and Queen Mary, had framed a bill which contained a declara-

tion of the rights which they claimed in behalf of the people, and was
in consequence called the Bill of RigJds. This bill contained the arti-

cles above, as well as some others ; and having received afterwards the

royal assent, became an act of parliament under the title o^ An Act
ihxlaring the Rights arid Liberties of the Subject^ mid settling the Succession

of tlie Crown.—A. 1 William and Mary, Sess. 2. cap. 2.

f The liberty of the press was, properly speaking, established only

four years afterwards, in consequence of the refusal which the parlia-

ment made at that time to continue any longer the restrictions which

had before been set upon it.



57

CHAPTER IV.

Of the Legislative Power,

TN almost all the states of Europe, the will of the prince

holds the place of law ; and custom has so confounded

the matter of right with the matter of fact, that their lawyers

generally represent the legislative authority as essentially at-

tached to the character of king ; and the plenitude of his

power seems to them necessarily to flow from the very defini-

tion of his title.

The English, placed in more favourable circumstances,

have judged differently : they could not believe that the des-

tiny of mankind ought to depend on a play of words, and on

scholastic subtleties ; they have therefore annexed no other

idea to the word king or roy, a word known also to their laws,

than that which the Latins annexed to the word rex, and the

northern nations to c]f7iing.

In limiting therefore the power of their king, they have

acted more consistently with the etymology of the word;
they have acted also more consistently with reason, in not

leaving the laws to the disposal of the person who is already

invested with the public power of the state, that is, of the

person who lies under the greatest and most important temp-

tations to set himself above them.

The basis of the English constitution, the capital principle

on which aU others depend, is, that the legislative power
belongs to parliament alone; that is to say, the power of

establishing laws, and of abrogating, changing, or explaining

them.

The constituent parts of parliament are, the King, the

House of Lords, and the House of Commons.
The House of Commons, otherwise the assembly of th^

representatives of the nation, is composed of the deputies of

the different counties, each of which sends two ; of the de-

puties of certain towns, of which London (including West-
minster and Southwark) sends eight—other towns, two ox

C 5
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one ; and of the deputies of the universities of Oxford and

Cambridge, each of which sends two.

Lastl}'-, since the act of union, Scotland sends forty-five

deputies ; who, added to tliose just mentioned, make up the

whole number five hundred and fifty-eight.* Those deputies,

though separately elected, do not solely represent the town
or county that sends them, as is the case with the deputies of

the United Provinces of the Netherlands, or of the Swisi

Cantons ; but, when they are once admitted, they represent

the whole body of the nation.

The qualifications required for being a member of tlie house

of commons are, for representing a county, to be born a sub-

ject of Great-Britain, and to be possessed of a landed estate

of six hundred pounds a year ; and of three hundred, for

representing a town or borough.

The qualifications required for being an elector in a county

are, to be possessed in that county, of a freehold of forty

shillings a year.t With regard to electors in towns or

boroughs, they must be freemen of them ; a word wliich

now signifies certain qualifications expressed in the particular

charters.

When the king has determined to assemble a parliament,

he sends an order for that pui*pose to the lord-chancellor

;

who, after receiving the same, sends a writ, under the great

seal of England, to the sheriff of every county, directing him
to take the necessary steps for the election of members for

the county, and the towns and boroughs contained in it.

Three days after the reception of the writ, the sheriff must,

ill his turn, send his precept to the magistrates of the towns

jmd boroughs, to order them to make their election within

eight days after the receipt of the precept, giving four days

notice of the same. And tlie sheriff himself must proceed to

* In consequence of the union with Ireland, which took place in 1801,

one hundred members were added to the house of Commons, so that

this assembly now consists of six hundred and fifty-eight members,
who represent the united kingdom of Great-Britain and Ireland.—
Editor.

\- This freehold must have been possessed by the elector one whole
year at least bel'ore the time of election, except it has devolved to

liim by inheritance, by marriage, by a last will, or by promotion to

an oilice.
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the election for the county, not sooner than ten ilays after the

receipt of the writ, nor later than sixteen.

The principal precautions, taken by the law, to insure the

freedom of elections, are, that any candidate, who, after the

date of the writ, or even the vacancy, shall have given en-

tertainments to the electors of a place, or to any of them,

in order to his being elected, shall be incapable of serving

for that place in parliament ; and that if any person gives, or

promises to give, any money, employment, or reward, to a

voter, in order to influence his vote, he, as well as the voter

himself, shall be condemned to pay a fine of fine hundred

pounds, and for ever disqualified to vote, and hold any office

in a corporation—the faculty, however, being reserved to both,

of procuring indemnity for their own offence, by discovering

gome other offender of the same kind.

It has been moreover established, that no lord of parlia-

ment, or lord-lieutenant of a county, has any right to inter-

fere in the elections of members ; that any officer of the ex-

cise, customs, &c. who shall presume to intermeddle in

elections, by influencing any voter to give or withhold his

vote, shall forfeit <Mie hundred pounds, and be disabled to

hold any office. Lastly, all soldiers quartered in a place

where an election is to be made, must move from it, at least

one day before the election, to the distance of two miles or

more, and return not till one day after the election is finished.

The House of Peers, or Lords, is composed of the lords

spiritual, who are the archbishops of Canterbury and of York,

and the twenty-four bishops ; and of the lords temporal,

whatever may be their respective titles, such as dukes, mar-

quisses, earls, &c.*

Lastly, the King is the third constitutive part of parlia-

ment : it is even he alone who can convoke it ; and he alone

can dissolve or prorogue it. The effect of a dissolution is,

that from that moment the parliament completely ceases to

exist ; the commission, given to the members by their con-

* The peers of England sit in their own right. In Scotland them-
selves elect sixteen to represent the whole ; and in Ireland thirty-
two—The Irish peers are chosen for life ; but those Irom Scotland are
elected only for the approaching or existing parliament

—

Editor.
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stituents, is at an end ; and, whenever a new meeting of

parliament shall happen, they must be elected anew. A pro-

rogation is an adjournment to a term appointed by the king ;

till which the existence of parliament is simply interrupted,

and the function of the deputies suspended.

When the parliament meets, whether it be by virtue of

a new summons, or whether, being composed of members
formerly elected, it meets again at the expiration of the

term for which it had been prorogued, the king either goes

to it in person, nivested with the insignia of his dignity, or

appoints proper persons to represent him on that occasion,

and opens the session by laying before the parliament the

state of the public affairs, and inviting it to take them into

consideration. This presence of the king, either real or re-

presented, is absolutely requisite at the first meeting ; it is

that which gives life to the legislative bodies, and puts them

in action.

The king, having concluded his declaration, withdi'aws.

The parliament, which is then legally intrusted with the care

of the national concerns, enters upon its functions, and con-

tinues to exist till it is prorogued or dissolved. The house of

commons, and that of peers, assemble separately ; the latter,

under the presidence of the lord-chancellor; the former,

under that of their speaker ,• and both separately adjourn to

such daya as they respectively think proper to appoint.

As each of the two houses has a negative on the proposi-

tions made by the other, and there is, consequently, no

danger of their encroaching on each other's rights, or on

those of the king, who has likewise his negative upon them
both, any question judged by them conducive to the public

good, without exception, may be made the subject of their

respective deliberations. Such are, for instance, new limita-

tions, or extensions, to be given to the authority of the king ;

the establishing of new laws, or making changes in those

already in being. Lastly, the different kinds of public provi-

sions, or establishments—the various abuses of administration,

and their remedies—^become, in every session, the objects of

the attention of parliament.

Here, however, an important observation must be made.
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All bills for granting money must have their beginning in

the house of commons ; the lords cannot take this object into

their consideration but in consequence of a bill presented to

them by the latter ; and the commons have at all times been

so anxiously tenacious of this privilege, that they have never

suffered the lords even to make any change in the money-bills

which they have sent to them ; the lords are expected simply

and solely either to accept or reject them.

This excepted, every member, in each house, may propose

whatever question he thinks proper. If, after being consi-

dered, the matter is found to deserve attention, the person

who made the proposition, usually with some others adjoined

to him, is desired to set it down in writing. If, after more
complete discussions of the subject, the proposition is carried

in the affirmative, it is sent to the other house, that they

may, in their turn, take it into consideration. If the other

house reject the bill it remains without any effect : if they

agree to it, nothing remains wanting to its complete establish-

ment but the royal assent.

When there is no business that requires immediate dis-

patch, the king usually waits till the end of the session, or

at least till a certain number of bills are ready for him, be-

fore he declares his royal pleasure. When the time is come,

the king goes to parliament in the same state with which he

opened it ; and while he is seated on the throne, a clerk,

who has a list of the bills, gives, or refuses, as he reads, the

royal assent.

When the royal assent is given to a public bill, the clerk

says, le roy le veut. If the bill be a private bill, he says, soit

fait comme il est desire. If the bill has subsidies for its object,

he says, le roy revicrcie ses loyaux sujcts, accepte leur bencvo*

le?ice, et aussi le veut. Lastly, if the king does not think pro-

per to assent to tlie bill, the clerk says, le roy s'avisera;

which is a mild way of giving a refusal.

It is, however, pretty singular, that the king of England

should make use of the French language to declare his inten-

tions to his parliament. This custom was introduced at the

Conquest,* and has been continued, like other matters of

• William the Conqueror added to the other changes he introduced.
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form, which soHietimes subsist for ages after the real substance

of things has been altered : and Judge Blackstone expresses

himself on this subject in the following words : " A badge,
" it must be owned (now the only one remaining) of con-
*' quest ; and which one would wish to see fall into total ob-
'' livion, unless itIfJe reserved as a solemn memento to remind
'* us that our liberties are mortal, having once been destroyed

" by a foreign force."

When the king has declared his different intentions, he

prorogues the parliament. Those bills which he has rejected

remain without force ; those to which he has assented become

the expression of the will of the highest power acknowledged

in England : they have the same binding force as the edits

enregistres have in France, and as the poptdiscita had in anci-

ent Rome : in a word, they are laws. And though each of

the constituent parts of the parliament might, at first, have

prevented the existence of those laws> the united will of all

the three is now necessary to repeal them.

CHAPTER V.

Of the Executive Power.

"Y^HEN the parliament is proi-ogued or dissolved, it cease«

to exist ; but its laws still continue to be in force : the

king remains charged with the execution of them, and is sup-

plied with the necessary power for that purpose.

It is, however, to be observed, that though, in his politi-

cal capacity of one of the constituent parts of the parliament

(that is with regard to the share allotted to him in the legis-

lative authority) the king is undoubtedly sovereign, and only

needs allege his will when he gives or refuses his assent to

the abolition of the English language in all public as well as judicial

transactions, and substituted for it the French that was spoken in his

time : hence the number of old French words that are met with in

the style of the English laws. It was only under Edward III. that

the English language began to be re-established in the courts of jus-
tice.
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the bills presented to him; yet, in the exercise of his powers

of government, he is no more than a magistrate ; and the

laws, whether those that existed before him, or those to which,

by his assent, he has given being, must direct his conduct,

and bind him equally with his subjects.

I. The first prerogative of the king, in his capacity of

supreme magistrate, has for its object the administration of

justice.

1". He is the source of all judicial power in the state: he

is the chief of all the courts of law, and the judges are only

his substitutes ; every thing is transacted in his name ; the

judgments must be with his seal, and are executed by his

officers.

2°. By a fiction of the law, he is looked upon as the uni-

versal proprietor of the kingdom : he is in consequence deem-

ed directly concerned in all offences ; and, for that reason,

prosecutions are to be carried on in his name in the courts of

law.

3°. He can pardon offences, that is, remit the punishment

that has been awarded in consequence of his prosecution.

II. The second prerogative of the king is, to be thefoun"
tain of fionour, that is, the distributor of titles and dignities :

he creates the peers of the realm, as well as bestows the dif-

ferent degrees of inferior nobility. He moreover disposes of

the different offices, eitlier in the courts of law, or elsewhere.

III. The king is the superintendant of commerce ; he has

the prerogative of regulating weights and measures ; he alone

can coin money, and can give a currency to foreign coin.

IV. He is the supreme head of the church. In this capa-

city he appoints the bishops-, and tlie two archbishops ; and
he alone can convene tlie assembly of the clergy. This as-

sembly is formed, in England, on the model of tlie parlia-

ment ; the bisliops form the upper house : deputies from the

dioceses, and from the several chapters, form the lower house :

the assent of the kiiig is likewise necessary to the validity of

theii" acts or canons : and tlie king can prorogue or dissolve

the convocation.

V. He is, in right of his crown, the generalissimo of all sea



64 THE CONSTITUTION

or land forces whatever; he alone can levy troops^ equip

fleets, build fortresses, and fill all the posts in them.

VI. He is, with regard to foreign nations, the represen-

tative and the depository of all the power and collective ma-
jesty of the nation : he sends and receives ambassadors ; he
contracts alliances ; and has the prerogative of declaring war,

and of making peace, on whatever conditions he thinks pro-

per.

VII. In fine, what seems to carry so many powers to the

height, is, its being a fundamental maxim, that the kino
CAN DO NO WRONG : which does not signify, however, that

the king has not the power of doing ill, or, as it was pretended

by certain persons in former times, that every thing he did

was lawful ; but only that he is above the reach of all courts

of law whatever, and that his person is sacred and inviolable.

CHAPTER VI.

The Boundaries which the Constitution has set to the Royal

Prerogative,

TN reading the foregoing enumeration of the powers with

which the laws of England have intrusted the king, we
are at a loss to reconcile them with the idea of a monarchy,

which, we are told, is limited. The king not only unites in

himself all the branches of the executive power ; he not only

disposes, without control, of the whole military power in the

state ;—but he is, moreover, it seems, master of the law it-

self, since he calls up, and dismisses, at his will, the legisla-

tive bodies. We find him, therefore, at first sight, invested

with all the prerogatives that ever were claimed by the most

absolute monarchs ; and we are at a loss to find that liberty

which the English seem so confident they possess.

But the representatives of the people still have—and that

is saying enough—they still have in their hands, now that

the constitution is fully established, the same powerful wea-

pon which enabled their ancestors to establish it. It is still

from their hberality alone that the king can obtain subsidies

;
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and in these days, when every thing is rated by pecuniaiy

estimation—when gold is become the gi'eat moving spring of

affairs—it may be safely affirmed, that he who depends on the

will of other men, with regard to so important an article, is

(whatever his power may be in other respects) in a state of

real dependence.

This is the case of the king of England. He has, in that

capacity, and without the grant of his people, scarcely any

revenue. A few hereditary duties on the exportation of

wool, which (since the establishment of manufactures) are

become tacitly extinguished ; a branch of the excise, which,

under Charles the Second, was annexed to the crowai as an

indemnification for the military services it gave up, and

which, under George the Second, was fixed at seven thou-

sand pounds ; a duty of two shillings on every ton of wine

imported ; the wrecks of ships of which the owners remain

unknown : whales and sturgeons thrown on the coast ; swans

swimming on public rivers ; and a few other feudal relics,

now compose the whole appropriated revenue of the king,

and are all that remain of the ancient inheritance of the

crown.

The king of England, therefore, has the prerogative of

commanding armies, and equipping fleets ; but without the

concurrence of his parliament he cannot maintain them. He
can bestow places and employments ; but without his parlia-

ment he cannot pay the salaries attending on them. He can

declare war ; but without his parliament it is impossible for

him to carry it on. In a word, the royal prerogative, desti-

tute as it is of the power of imposing taxes, is like a vast body,

which cannot of itself accomplish its motions; or, if you
please, it is like a ship completely equipped, but from which

the parliament can at pleasure draw off the water, and leave

it aground—and also set it afloat again, by granting subsidies.

And indeed we see, that, since the establishment of this

right of the representatives of the people, to grant or refuse

subsidies to the crown, their other privileges have been con-

tinually increasing. Though these representives were not, in

the beginning, admitted into parliament but upon the most

disadvantageous terms, yet they soon found means, by join-*
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ing petitions to their money-bills, to have a share in framing

those laws by which they were in future to be governed ; and

this method of proceeding, which at first was only tolerated

by the king, they afterwards converted into an express right,

by declaring, under Henry the Fourth, that they would not,

thenceforward, come to any resolutions with regard to subsi*

dies, before the king had given a precise answer to their peti-

tions.

In subsequent times we see the commons constantly suc-

cessful, by their exertions of the same privilege, in their en-

deavours to lop off the despotic powers which still made a

part of the regal prerogative. Whenever abuses of power

had taken place, which they were seriously determined to

cwrect, they made giievances and sujyplies (to use the expres-

sion of Sir Thomas Wentworth) go hand in hand together ;

which always produced the redress of them. And in gene-

ral, when a bill in consequence of its being judged by the

commons essential to the pubhc welfare, has been joined by
them to a money-bill, it has seldom failed to fass in thai

agreeable company.^

* In mentioning the forcible use which the commons have at times
•made of their power of granting subsidies, by joining provisions of a
different nature to bills that had grants for their object, I only mean
to shew the great efficiency of that power, which was the subject of
this chapter, without pretending to say any thing as to the propriety
of the measure. The house of lords have even found it necessary
(which confirms what is said here) to form as it were, a confederacy
among themselves, for the security of their legislative authority,
against the unbounded use which the commons might make of their
power of taxation ; and it has been made a standing order of their
house, to reject any bill whatsoever to which a money-bUl has been
tacked.
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CHAPTER VII.

Tlie same Suhject contmued.

"KUT this force of tlie prerogative of the commons, and the

facility with which it may be exerted, however necessary

for the first establishment of the constitution, might prove

too considerable at present, when it is requisite only to sup-

port it. There might be the danger, that, if the parliament

should ever exert their privilege to its full extent, the prince,

reduced to despair, might resort to fatal extremities ; or that

the constitution, which subsists only by virtue of its equili-

brium, might in the end be subverted.

Indeed, this is a case which the prudence of parliament has

foreseen. They have, in this respect, imposed laws upon

themselves; and, without touching the prerogative itself,

they have moderated the exercise of it. A custom has for a

long time prevailed, at the beginning of every reign, and in

the kind of overflowing of affection which takes place between

a king and his first parliament, to grant the king a revenue

for his life ; a provision which, with respect to the great ex-

ertions of his power, does not abridge the influence of the

commons, but yet puts him in a condition to support the

dignity of the crown, and affords him who is the first magis-

trate in the nation, that independence which the laws insure

also to those magistrates who are particularly intrusted with

the administration of justice.*

This conduct of the parliament provides an admirable re-

medy for the accidental disorders of the state. For though,

by the wise distribution of the powers of government, great

usurpations are become in a manner impracticable, neverthe-

• The twelve judges—Their commissions, which in former times

were often given them durante bene placito now must always " be made
*' qnarndiu se bene gesserint, and their salaries ascertained ; but upon an
" address ofboth houses, it may be lawful to remove them."—Stat. 13.

Will. III. c. 2. In the first year of the reign of his present majesty,

it was moreover enacted, that the commissions of the judges should

continue in force, notwithstanding the demise of the king ; which has

prevented their being dependent, with regard to their continuation

in office on the heir-apparent.
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less it is impossible but that, in consequence of the continual

(though silent) efforts of the executive power to extend it-

self, abuses will at length slide in. But here the powers,

wisely kept in reserve by the parliament, afford the means of

remedying them. At the end of each reign, the civil list,

and consequently that kind of independence which it pro-

cured, are at an end. The successor finds a throne, a sceptre,

and a crown ; but he finds neither power, nor even dignity :

and before a real possession of all these things be given him,

the parliament have it in their power to take a thorough re-

view of the state, as well as correct the several abuses that

may have crept in during the preceding reign : and thus the

constitution may be brought back to its first principles.

England, therefore, by this mean, enjoys one very great

advantage—one that all free states have sought to procure

for themselves ; I mean that of a periodical reformation. But
the expedients which legislators have contrived for this pui-pose

in other countries, have always, when attempted to be carried

into practice, been found to be productive of very disadvan-

tageous consequences. Those laws which were made in Rome,

to restore that equality which is the essence of a democratical

government, v»'ere always found impracticable ; the attempt

alone endangered the overthrow of the republic ; and the ex-

pedient which the Florentines called ripigliar il stato proved

nowise happier in its consequences. This was because all

those different remedies were destroyed beforehand, by the

very evils they were meant to cure; and the greater the

abuses were, the more impossible it was to correct them.

But the mean of reformation which the parliament of En*
gland has taken care to reserve to itself, is the more effectual,

as it goes less directly to its end. It does not oppose the

usurpations of prerogative, as it were, in front ; it does not

encounter it in the middle of its career, and in the fullest

flight of its exertion : but it goes in search of it to its source,

and to the principle of its action. It does not endeavour for-

cibly to overthrow it ; it only enervates its springs.

What increases still more the mildness of the operation is,

that it is only to be applied to the usurpations themselves, anci
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passes by what would be far more formidable to encounter,

the obstinacy and pride of the usurpers.

Every thing is transacted with a new sovereign, who, till

then, has had no share in public affairs, and has taken no

step which he may conceive himself bound in honour to sup-

port. In fine, they do not wrest from him what the good of

the state requires he should give up : he makes himself the

sacrifice.

The truth of all these observations is remarkably confirmed

by the events that followed the reign of the two last Henries.

Every barrier that protected the people against the incursions

of power had been broken through. The parliament, in

their teri'or, had even enacted that proclamations, that is, the

will of the king, should have the force of laws :* the consti-

tution seemed really undone. Yet, on the first opportunity

afforded by a new reign, liberty began again to make its ap-

pearance.t And when the nation, at length recovered from
its long supineness, had, at the accession of Charles the

First, another opportunity of a change of sovereign, that

enormous mass of abuses, which had been accumulating, or

gaining strength, during five successive reigns, was removed,

and the ancient laws were restored.

To which add, that this second reformation, which was
so extensive in its effects, and might be called a new creation

of the constitution, was accomplished without producing the

least convulsion. Charles the First, in the same manner as

Edward the Sixth (or his uncle, the regent duke of Somerset)

had dons in former times, assented to every regulation that

was passed ; and whatever reluctance he might at first mani-

fest, yet the act called Ihe Petition of Eight (as well as the

bill which afterwards completed the work) received the royal

sanction without bloodshed.

It is true, great misfortunes followed : but they were the

effects of particular circumstances. The nature and extent of

* Stat. 31 Hen. VIII. chap. 8.

t The laws concerning treason, passe<l under Henry the Eighth,
whichjudge Blackstone calls " an amazing heap ofwild and new-fangled

trGasons,'°\vere, together with the statute juat mentioned, repealed in

tiie beginning of the reign of Edward VI.
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regal authority not having been accurately defined during

the time which preceded the reigns of the Tudors, the exor-

bitant power of the princes of that house had gradually hitro-

duced political prejudices of even an extravagant kind; those

prejudices, having had a hundi;ed and fifty years to take root,

could not be shaken off but by a kind ofgeneral convulsion ;

the agitation continued after the action, and was carried to

excess by the religious quarrels that arose at that time.

CHAPTER VIII.

New Restrictions.

nnHE Commons, however, have not entirely relied on the

advantages of the great prerogative with which the con-

stitution has intrusted them.

Though this prerogative is, in a manner, out of danger of

an immediate attack, they have nevertheless shown at all times

the greatest jealousy on its account. They never suffer, as

we have observed before, a money-bill to begin any-where

but with themselves ; and any alteration that may be made in

it, in the other house, is sure to be rejected. If the commons
had not most strictly reserved to themselves the exercise of a

prerogative, on which their very existence depends, the whole

might at length have slidden into that other body, which they

might have suffered to share in it equally with them. If any

other persons, besides the representatives of the people, had

a right to make an offer of the produce of the labour of the

people, the executive power would soon have forgotten that

it only exists for the advantage of the public*

• As the crown has the undisputed prerogative of assenting to, and
dissenting from, what bills it thinks proper, as well as of convening,
{)roroguing, and dissolving the parliament whenever it pleases, the
atter have no assurance of having a regard paid to their bills, or even
of being allowed to assemble, but what may result from the need the
crown stands in of their assistance : the danger in that respect, is even
greater for the commons than the lords, who enjoy a dignity which is

ocreditary, as well as inherent to their persons, and form a permanent
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Besides, tliough this prerogative has of itself, we may say,

an irresistible efficiency, the parliament has neglected nothing

that may increase it, or at least the facility of its exercise ; and

though they have allowed the general prerogatives of the sove-

reign to remain undisputed, they have in several cases endea-

voured to restrain the use he might make of them, by enter-

ing with him into divers express and solemn conventions for

that purpose.*

Thus, the king is indisputably invested with the exclusive

right of assembling parliaments : yet he must assemble one,

at least once in three years ; and this obligation on the king,

which w^as insisted upon by the people in very early times,

has been since confirmed by an act passed in the sixteenth

year of the reign of Charles the Second.

Moreover, as the most fatal consequences might ensue, if

laws which might most materially affect public liberty, could

be enacted in parliaments abruptly and imperfectly summon-
ed, it has been established that the writs for assembling a par-

liament must be issued forty days at least before the first

meeting of it. Upon the same principle it has also been en-

acted, that the king cannot abridge the term he has once

fixed for a prorogation, except in the two following cases, viz.

body in the state ; whereas the commons completely vanish, when*
ever a dissolution takes place : there is therefore no exaggeration in
what has been said abov^e, that their very heing depends on their power
of m-anting subsidies to the crown.
Moved by these considerations, and no doubt, by a sense of their

duty towards their constituents, to whom this rigjht of taxation origin

nally belongs, the house of commons have at all times been very care-

ful lest precedents should be established which might in the most dis-

tant manner, tend to weaken that right. Hence the warmth, I might
say the resentment, with which they have always rejected even the
amendments proposed by the lords in their money-bills. The lords

however, have not given up their pretension to make such amend*
ments ; and it is only by the vigilance and constant predetermination
of the commons to reject all alteration whatever made in their money-
bills, without even examining them, that this pretension of the lords

is reduced to be an useless, and only dormant, claim.
* Laws made to bind such powers in a state as have no superior

power by which they may be legally compelled to the execution of
t)f them (for instance, the crown, as circumstanced in England) are
nothing more than general conventions, or treaties, made with the
\i^^<\y of the people.
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of a rebellion, or of imminent danger of a foreign invasion :

in both which fcases a fourteen-days' notice must be given.*

Again, the king is the head of the church : but he can

neither alter the established religion, or call individuals to an

account for their religious opinions.t He cannot even profess

the religion which the legislature has particularly forbidden ;

and the prince who should profess it is declared incapable of

inheriting, possessing, or enjoying the crown of these kingdoms-X

The king is the first magistrate ; but he can make no change

in the maxims and forms consecrated by law or custom : he

cannot even influence, in any case whatever, the decision of

causes between subject and subject; and James the First,

assisting at the trial of a cause, was reminded by the judge,

that he could deliver no opinion.§ Lastly, though crimes are

prosecuted in his name, he cannot refuse to lend it to any par-

ticular persons who have complaints to prefer.

The king has the privilege of coining money ; but he can-

not alter the standard.

The king has the power of pardoning offenders ; but he

cannot exempt them from making a compensation to the par-

ties injured. It is even established by law, that, in a case of

murder, the widow, or next heir, shall have a right to prosecute

the murderer ; and the king's pardon, whether it preceded

the sentence passed in consequence of such prosecution, or

whether it be granted after it, cannot have any effect.
||

* Stat. SO Geo. II. ch- 25.

-|- The convocation or assembly of the clergy, of which the king is

the head, can only regulate such affairs as are merely ecclesiastical

;

they cannot touch the laws, customs, and statutes, ofthe kingdom.—
Stat. 25 Hen. VIII. c. 19.

+ 1 Will, and M. stat. 2. c. 2.

§ These principles have since been made an express article of an
act of parliament ; the same which abolished the star-chamber. *' Be
*' it likewise delared and enacted, by the authority of this present par-
»• liament, that neither his majesty nor his privy-council, have, or
*' ought to have, any jurisdiction, power, or authority, to examine
*» or draw into question, determine, or dispose of the lands, tene-
" ments, goods, or chattels, of anv of the subjects of this kingdom.'*^

Stat. 16 Ch. Leap. 10. § 10.

II
The method of prosecution mentioned here, is called an appeal :

it must be sued within a year and a day after the commission of the

crime.
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The king has the mihtary power ; but still, with respect

to this, he is not absolute. It is true, in regard to the sea

forces, as there is in them this very gi-eat advantage, that they

cannot be turned against the liberty of the nation, at the

same time that they are the surest bulwark of the island, the

king may keep them as he thinks proper ; and in this respect

he lies only under the general restraint of applying to parlia-

ment for obtaining the means of doing it. But in regard to

land forces, as they may become an immediate weapon in the

hands of power, for throwing down all the barriers of public

liberty, the king cannot raise them without the consent of

parliament. The guards of Charles the Second were declared

anti-constitutional ; and James's army was one of the causes

of his being dethroned.*

In these times, however, when it is become a custom with

princes to keep those numerous armies, which serve as a pre-

text and means of oppressing the people, a state that would

maintain its independence is obliged, in a great measure, to

do the same. The parliament has therefore thought proper

to establish a standing body of troops (amounting to about

thirty thousand men) of which the king has the command.

But this army is only established for one year ; at the end
of that term, it is (unless re-established) to be ipso facto dis-

banded ; and as the question, which then lies before parlia-

ment, is not, whether the army shall be dissolved^ but whe-
it shall be established anew, as if it had never existed, any one

of the three branches of the legislature may, by its dissent,

hinder its continuance.

Besides, the funds for the payment of these troops are to

be paid by taxes that are not established for more than one
year :t and it became likewise necessary, at the end of this

terra, again to establish them.J In a word, this instrument

• A new sanction was given to the above restriction in the sixth
article of the Bill of Rights :

" A standing army, without tlie consent
" of parliament, is against law."

t The land-tax and malt-tax.

:J:
It is also necessary that the parliament, when it renews the act

against ttiutiny, should authorize the different courts-martial to pu-
nish military offences and desertion. It can therefore refuse the king

,

even the necessary power of military discipline.
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of defence, which the circumstances of modern times have

caused to be judged necessary, being capable, on the other

hand, of being applied to the most dangerous purposes, has

been joined to the state by only a slender thread, the knot

of which may be slipped, on the first appearance of danger.*

But these laws, which limit the king's authority, would

not, of themselves, have been sufficient. As they are, after

all, only intellectual barriers, which the king might not at all

times respect ; as the check which the commons have on his

proceedings, by a refusal of subsidies, affects too much the

whole state to be exerted on every particular abuse of his

power ; and lastly, as even this check might in some degree

be eluded, either by breaking the promises which have pro-

cured subsidies, or by applying them to uses different from

tlKJse for which they were appointed, the constitution has

besides supplied the commons with the means of immediate

opposition to the misconduct of government by giving them

a right to impeach the ministers.

It is true, the king himself cannot be aiTaigned before

judges ; because if there were any that could pass sentence

upon him, it woiUd be they, and not he, who must finally

• To these laAVS, or other conventions, between king and people,

I will add the oath which the king takes at his coronation ; a compact
which, if it cannot have the same precision as the laws above-mention-

ed, yet, in a manner, comprehends them all, and has the farther ad-

vantage of being declared with more solemnity.

Tilt arcJibishoj) or Ushop s7wU sap, "Will you sojenmly promise and
** swear to govern the people of this kingdom of England, and the
* dominions thereto belonging, according to the statutes of parliament
*« agreed on, and the laws and customs of the same ?"

—

The king' or

queen shall say, •' I solemnly promise so to do."

ArcWisliop or hisltop.—'* Will you, to your power, cause law and
"justice, in mercy to be executed in. all your judgments ?"

—

King or

queen. *' I wiU."
ArclMshop or huhop.—" Will you, to the utmost of your power,

** maintain the laws of God, the true profession of the gospel, and
" the protestant reformed religion established by the law ? And will
*' you preserve unto the bishops and clergy of this realm, and to the
•* churches committed to their charge, all such rights and privileges,

" as by law do or shall appertain unto them, or any of them?'*

—

Khig
or queen. " All this 1 promise to do/'

After this, the Icivg or queen, laying his or her hand iipon the holy gos-

pels, shall say, ** The things wliich I have here before promised I will
•* perform and keep : So help me God Vi^Miud then shall kiss the book.
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possess the executive power; but, on tlie other hand, the

king cannot act without ministers ; it is therefore those mini-

sters—that is, those indispensable instruments—whom they

attack.

If, for example, the public money has been employed in a
manner conti-ary to the declared intention of those who grant-

ed it, an impeachment may be brought against tliose who
liad the management of it. If any abuse of power is com-
mitted, or in general any thing done contrary to the public

weal, they pix)secute those who have been either the mstru-

ments or the advisers of the measure.*

But who shall be the judges to decide in such a cause ?

What tribunal will flatter itself that it can give an impartial

decision, when it sliall see, appearing at its bar, the govern-

ment itself as the accused, and the representatives of the

people as the accusers ?

It is before the house of pecvs that the law has directed the

commons to cany their accusation; that is, before judges,

whose dignity, on the one hand, renders them independent,

and who, on tlie otha*, have a great honour to support in that

awful function, where they have all the nation for spectators-

of their conduct.

When the impeaeliment is brought to the lords, they com-
monly order the jierson accused to be imprisoned. On the

day appointed, the deputies of the house of commons, with

tiie pea'son impeached, make their appearance : the impeach-

ment is read in his ju-esence ; counsel are allowed liim, as

well as time to prepare for his defence ; and, at the expira-

tion of this terra, the trial goes on from day to day, with

open doors, and every thing is communicatetl m piint to the

public.

But whatever advantage the law grants to the person im-

peached for his justification, it is from the intrinsic merits of

his conduct that he must draw his arguments and proofs. It

would be of no service to him, in order to justify a criminal

* It was upon these principles that the commons, in the beginninff
of the eighteenth century, impeached the earl of Orfortl, who had ad-
vised the treaty of partition, and the lord chancellor Somers, who
had affixed the great seal to it.

P2
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conduct, to allege the commands of the sovereign ; or pleading

guilty with respect to the measures imputed to him, to pro-

duce the royal pardon.* It is against the administration it-

self that the impeachment is carried on ; it should therefore

by no means interfere : the king can neither stop nor suspend

its course, but is forced to behold as an inactive spectator, the

discovery of the share which he may himself have had in the

illegal proceedings of his servants, and to hear his own sen-

tence in the condemnation of his ministers.

An admirable expedient ! which, by removing and punish-

ing corrupt ministers, affords an immediate remedy for the

evils of the state, and strongly marks out the bounds within

which power o\ight to be confined : which takes away the

scandal of guilt and authority united, and calms the people

by a great and awful act of justice : an expedient, in this

respect especially, so highly useful, that it is to the want of

the like that Machiavel attributes the ruin of his republic.

But all these general precautions to secure the rights of the

parliament, that is, those of the nation itself against the efforts

of the executive power, would be vain, if the members them-

selves remained personally exposed to them. Being unable

openly to attack, with any safety to itself, the two legislative

bodies, and by a forcible exertion of its prerogatives, to make
as it were, a general assault, the executive power might, by
subdividing the same prerogatives, gain an entrance, and,

sometimes by interest, and at others by fear, guide the general

will, by influencing that of individuals.

* This point, in ancient times, was far from being clearly settled.

In the year 1678, the commons having impeached the earl of Danby,
he pleaded the king's pardon in bar to tnat impeachment : great alter-

cations ensued, which were terminated by the dissolution of that parli-

ament. It was dflersvards enacted (Stat. 12 and 13 W. III. c. 2.) " that
*' no pardon under the great seal should be pleaded in bar to an im-
•« peachment by the house of commons."

1 once asked a gentleman, very learned in the laws of this country,

if the king could remit the punishment of a man condemned in conse-

quence ofan impeachment of the house ofcommons : he answered me.
The tories will tell you the king can, and the whigs, he cannot. But
it is not perhaps very material that the question should be decided

:

the great public ends are attained when a corrupt minister is removed
with disgrace, and the whole system of his proceedings unveiled to

the public eye.



OF ENGLAND. 77

But the laws which so effectually provide for the safety of

the people, provide no less for that of the members, whether

of the house of peers, or that of the commons. There are not

known in England either commissaries who are always ready

to find those guilty whom the wantonness of ambition points

out, or those secret imprisonments which are, in other coun-

tries, the usual expedients of government. As the forms and

maxims of the courts of justice are strictly prescribed, and

every individual has an invariable right to be judged accord-

ing to law, he may obey without fear the dictates of public

virtue. Lastly, what crowns all these precautions is, its be-

ing a fundamental maxim, " That the freedom of speech, and
" debates and proceedings in parliament, ought not to be
*' impeached or questioned in any court or place out of par-
*' liaraent.*'*'

The legislators, on the other hand, have not forgotten that

interest, as wellas fear, may impose silence on duty. To prevent

its effects, it has been enacted, that all persons concerned in

the management of any taxes created since I692, commission-

ers of prize, navy, victualling-ofHce, &c. comptrollers of the

army accounts, agents for regiments, the clerks in the different

offices of the revenue, persons holding any new office under

the crown (created since 1705) or having a pension under the

<:rown during pleasure, or for any term of years, are incapa-

ble of being elected members. Besides, if any member ac-

cepts an office under the crown, except it be an officer in the

army or navy accepting a new commission, his seat becomes
void : though such member is capable of being re-elected.

Such are the precautions hithei-to taken by the legislators,

for preventing the undue influence of the great prerogative

of disposing of rewards and places ; precautions which have

been successively taken, according as circumstances have

shown them to be necessary ; and which, we may thence sup-

pose, are owing to causes powerful enough to produce the

establishment of new ones, whenever circumstances shall point

out the necessity of them.t

• Bill of Rights, Art. 9.

t Nothing can be a better proof" of the efficacy of the causes that
produce the liberty of the English, than those victories which the



CHAPTER IX.

Ofprivate Liberty, or the Liberty of Individuals,

"^^E have hitherto treated only of general liberty, that is,

of the rights of the nation as a nation, and of its share

in tlie government. It now remains that we should tre;rt

particularly of a thing without which this general liberty,

being absolutely frustrated in its object, would be only a
matter of ostentation, and even could not long subsist—

I

mean the liberty of individuals.

Private liberty, according to the division of the English
lawyers, consists first, of the right of property, that is, of

the right of enjoying exclusively the gifls of foitune, and all

the various fruits of one's industry ; secondly, of the right of

personal security ; thirdly, of the loco-motive facidly, taking

the word liberty in its more confined sense.

Each of these rights, say again the English lawyers, is in-

herent in the person of every Englishman ; they are to hira as

an inheritance, and he cannot be deprived of them, but by
virtue of a sentence passed according to the laws c«F the land.

And, indeed, as this right of inheritance is expressed in En-
glish by one word (birth-right) the same as that which ex-

presses the king's title to tJie crown, it has, in times of op-

pression, been often opposed to hira as a right, doubtless of

less extent, but of a sancticm equal to that of his own.

parliament from time to time gains over itself, and in which the
members, forgetting all views ofprivate ambition, only think of their

interest as subjects.

Since this was first written, an excellent regulation has been made
for the decision ofcontroverted elections. Formerly the house decided

them in a very summary manner, and the witnesses were not ex-

amined wpon oath. But, by an act passed a few years ago, the deci-

sion is leit to t jury, or committee, of fifteen members, formed in

the following manner :—Out of tlie members present, who must not

be less than one hundred, forty-nine are draAvn by lots : out of these,

each candidate strikes off one alternately, till there remain only thir-

teen, who with two others, named out of the whole house (one by
each candidate) are to form the committee. In order to secure the

Becessary number of a hundred members, all other business in the

iMUse is to be suspended, tiU the above operations are completed.
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One of tlie principal effects of the right of property is, that

the king can take from his subjects no part of what they

possess ; he must wait till they themselves grant it to him

:

and this right, which, as we have seen before, is, by its con-

sequences, the bulwark that protects all the others, has more-

over the immediate effect of preventing one of the chief causes

of oppression.

In regard to the attempts to which the right of property

might be exposed from one individual to another, I believe I

shall have said every thing. When I have observed, that there

is no man in England who can oppose the irresistible power

of the laws ;
—^that, as the judges cannot be deprived of their

employments but on an accusation by parliament, the effect

of interest with the sovereign, or with those who approach

his person, can scarcely influence their decisions ;—that, as

the judges themselves have no power to pass sentence till the

matter of fact has been settled by men nominated, we may
almost say, at the common choice of the parties,* all private

views, and consequently all respect of persons, are banished

from the courts of justice. However, that nothing may be

wanting which may help to throw light on the subject I have

undertaken to treat, I shall relate, in general, what is the law

in civil matters, that has taken place in England.

WJjt n the Pandects were found at Amalphi, the clergy,

who were then the only men that were able to understand

them, did not neglect that opportunity of increasing the in-

fluence they had already obtained, and caused them to be
received in the greater part of Europe. England, which was
destined to have a constitution so different from that of other

states, was to be farther distinguished by its rejecting the

Roman laws.

Under William the Conqueror, and his immediate succes-

sors, a multitude of foreign ecclesiastics flocked to the court

of England. Their influence over the mind of the sovereign,

which, in the other states of Europe, as they were then con-

I

• From the extensive right of challenging jurymen, which is al-

loired to every persooi brought to his triaJ, though not yery frequently
ysed.
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stituted, might be considered as matter of little importance,

•was not so in a country where, the sovereign being all-pow-

erful, to obtain influence over him was to obtain power itself.

The English nobility saw, with the greatest jealousy, men of

a condition so different from their own, vested with a power,

to the attacks of which they were immediately exposed, and

thought that they would carry that power to the height, if

they should ever adopt a system of laws which those same

men sought to introduce, and of which they would necessa-

rily become both the depositories and the interpreters.

It happened therefore, by a somewhat singular conjunction

of circumstances, that to the Roman laws, brought over to En-

gland by monks, the idea of ecclesiastical power became as-

sociated, in the same manner as the idea of regal despotism

was afterwards annexed to the religion of the same monks,

when favoured by kings who endeavoured to establish an arbi-

trary government. The nobility at all times rejected these

laws, even with a degree of ill-humour ;* and the usurper

Stephen, whose interest it was to conciliate their affections,

went so far as to prohibit the study of them.

As the general disposition of things brought about a suffici-

ent degree of intercourse between the nobility or gentry, and

the people, the aversion to the Roman laws gradually spread

itself far and wide ; and those laws to which their wisi^pm in

many cases, and particularly their extensiveness, ought na-

turally to have procured admittance when the English laws

themselves were yet but in their infancy, experienced the

most steady opposition from the lawyers ; and as those per-

sons who sought to introduce them, frequently renewed their

attempts, there at length arose a kind of general combination

among the laity, to confine them to universities and monas-

teries.t

• The nobility, under the reign of Richard II., declared in the

French language of those times, " Parceque le roialme d'Engleterre
•* n'dtoit devant ces heures, ne k I'entent du roy notre seigniOr, et

** seigniors du parlement, unques ne sera, rule ne govern^ pa la loy
*« civil ;" viz. Inasmuch as the kingdom of England was not before

this time, nor, according to the intent of the king our lord, and lords

of parliament, ever shall be ruled or governed by the civil law

—

Pari Westmonast. Feb. 3, 1379.

t It might perhaps be shown, if it belonged to the subject, that
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This opposition M'as carried so far, that Fortescue, chief

Justice of the King's Bench, and afterwards chancellor, under

Henry VI., wrote a book entitled De Laiidibus Legum Anglice,

in which he proposes to demonstrate the superiority of the

English laws over the civil ; and that nothing might be want-

ing in his arguments on that subject, he gives them the ad-

vantage of superior antiquity, and traces their origin to a pe-

riod much anterior to the foundation of Rome.

This spirit has been preserved even to much more modern

times; and when we peruse the many paragraphs which

judge Hale has written in his history of the common law, to

prove that, in the few cases in which the civil law is admit-

ted in England, it can have no power by virtue of any de-

ference due to the orders of Justinian (a truth which certain-

ly had no need of proof) we plainly see that this chief justice,

who was also a very great lawyer, had, in this respect, re-

tained somewhat of the heat of party.

Even at present the English lawyers attribute the liberty

they enjoy, and of which other nations are deprived, to their

having rejected, while those nations have admitted, the Ro-

man law ; which is mistaking the effect for the cause. It is

not because the English have rejected the Roman laws that

they are free ; but it is because they were free (or at least

because there existed, among them, causes which were, in

process of time, to make them so) tliat they have been able

to reject the Roman laws. But even though they had admit-

ted those laws, these sam^ circumstances, that have enabled

tlie liberty of thinking iu religious matters, which has at all times
remarkably prevailed m England, is derived from nearly the same
eauses as its political liberty : both perhaps are owing to this, that

the same men, whose interest it is in other countries tnat the people
should be influenced by prejudices of a political or religious kind,
have been in England forced to conform and unite with them. I
shall here take occasion to observe, in answer to the reproach made to

the English, by president Renault, in his much esteemed Chronolo-

fical History of France, that the frequent changes of religion which
ave taken place in England, do not argue any servile disposition in

the people ; they only prove the equilibrium between the then existing
sects : there was none but what might become the prevailing one,
whenever the sovereign thought proper to declare for it ; and it was
Rot England, as people may think at first sight—it was only its go*
•y,pnunent which cnanged its religion.
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them to reject the whole, would have likewise enabled them
to reject those parts which might not have suited them ; and
they would have seen, that it is very possible to receive the

decisions of the civil law on the subject of the servitutes ur-

hanoe et rusticoe, without adopting its principles with respect

to the power of the emperors.*

Of this the republic of Holland, where the civil law is

adopted, would afford a proof, if there were not the still more
striking one of the emperor of Germany, who, though, in the

opinion of his people, he is the successor to the very throne of

the Ccosars, has not, by a great deal, so much power as a

king of England; and the reading of the several treaties

which deprive him of the power of nominating the principal

offiers of the empire, sufficiently shows that a spirit of unlimit-

ed submission to monarchical power is no necessary conse-

quence of the admission of the Roman civil law.

The laws therefore that have taken place in England are

what they call the umvritien law (also termed the common law)

and the statute law.

The unwritten lam is thus called, not because it is only

transmitted by tradition from generation to generation, but

because it is not founded on any known act of the legislature.

It receives its force from immemorial custom, and, for the

most part, derives its origin from acts of parliament enacted

in the times which immediately followed the Conquest (par-

ticularly those anterior to the time of Richard the First) the

originals of which are lost.

The principal objects settled by the common law, are the

rules of descent, the different methods of acquiring property,

the various forms required for rendering contracts valid ; in

all which points it differs more or less, from the civil law.

Thus, by the common law, lands descend to the eldest son,

to the exclusion of all his brothers and sisters ; whereas, by

the civil law, they are equally divided among the children ;

by the common law property is transferred by writing ; but,

by the civil law, tradition (or actual delivery) is moreover re-

quisite, &c.

The source from which the decisions of the common law

• "What particularly frightens the English lawyers, is L. i. Lib. I.

Tit. 4, Dig.^-Quod £rinci£i jilacuctit legis habei vigorem.
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are drawn, is what is called prasieritorum viemoria eventorum,

and is found in the collection of judgments that have been

passed from time immemorial, and which, as well as the pro*

ceedings relative to them, are carefully preserved under the

title of Records. In order that the principles estabhshed by

such a series ofjudgments may be known, extracts from them

are, from time to time, published under the name o^ Reports;

and these reports reach, by a regular series, so far back as the

feign of Edward the Second inclusively.

Besides this collection, which is pretty voluminous, there

are also some ancient writers of great authority among law-

yers ; such as Glaiivil, who flourished in the reign of Henry

the Second

—

Bractati, who wrote under Henry the Third—
Flefa,* and LytleUon. Among more modem authors, is Sir

Edward Coke, lord chief justice of the King's Bench under

James the First, who has written four books of Institutes,

and is at present the oracle of the common law.

The common law moreover comprehends some particular

customs, which are fragments of the ancient Saxon laws,

escaped from the disaster of the conquest ; such as that called

Gavel-kind, in the county of Kent, by which lands are di*

vided equally between or among the sons ; and that called

Borough English, by which, in some districts, lands descend

to the youngest son.

The civil law, in the few instances where it is admitted,

is likewise comprehended under the unwritten law, because

it is of force only so far as it has been authorized by immemo-
rial custom. Some of its principles are followed in the eccle-

siastical courts, in the courts of admiralty, and in the courts

of the two universities ; but it is there nothing more than lex

sub lege graviori ; and these different courts must conform to

acts of parliament, and to the sense given to them by the

courts of common law ; being moreover subjected to the con*

trol of the latter.

Lastly, the written law is the collection of the various

acts of parliament, the originals of which are carefully pre*

served, especially since the reign of Edward the Third,

Without entering into the distinctions made by lawyers with

•ThetitleofabooL
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respect to them—such as public and private acts, declaratm-y

acts, or such as are made to extend or restrain the common
law, &c.—it will be sufficient to observe, that being the result

of the united wills of the three constituent parts of the legis-

lature, they, in all cases, supersede both the common law
and all former statutes, and the judges must take cognizance

of them, and decide in conformity to them, even though

they had not been alleged by the parties.*

The different courts for the administration of justice, in

England, are,

I. The Court of Common Pleas. It formerly made a part

of the Aula Regis (the king's hall or court ;) but as the latter

was bound by its institution always to follow the person of

the king, and private individuals experienced great difficulties

in obtaining relief from a court that was ambulatory, and
always in motion, it was made one of the articles of the

Great Charter, that the Court of Common Pleas should

thenceforward be holden in a fixed place ;t and since that

time it has been seated at Westminster. It is composed of a

lord chief justice, and three other judges ; and appeals from

its judgments, usually called writs of error, are brought be-

fore the Court of King's Bench.

II. The Court of Exchequer. It was originally established

to determine those causes in which the king, or his servants,

or accomptants, were concerned, and has gradually become

open to all persons. The confining the power of this court

to the above class of persons is therefore now a mere fiction ;

only a man must, for form's sake, set forth in his declaration

that he is debtor to the king, whether he be so or no. This

court is composed of the chief baron of the exchequer, and

three other judges.

III. The court of King's Bench forms that part of the

Aula Regis which continued to subsist after the dismembering

of the Common Pleas. This court enjoys the most extensive

authority of all other courts : it has the superintendence over

all corporations, and keeps the various jurisdictions in the

• Unless they be private' acts.

-|- Communia placita non sequaniur curium nostram, scd tencantur in alU

^uo loco certo. Magna Charta, cap. 1 7,



OF ENGLAND. 85

kingdom within their respective bounds. It takes cogni-

zance, according to the end of its original institution, of all

criminal causes, and even of many causes merely civil. It

is composed of the lord chief justice and three other judges.

Writs of error against the judgments passed in this court in

civil matters are brought before the Court of the Exchequer

Chamber ; or, in most cases, before the House of Peers.

IV. The Court of the Exchequer Chamber. When this

court is formed by the four barons, or judges of the exche-

quer, together with the chancellor and treasurer of the same,

it sits as a court of equity. When it is fonned by the twelve

judges, to whom sometimes the lord chancellor is joined,

its office is to deliberate, when properly referred and applied

to, and give an opinion on important and difficult causes,

before judgments are passed upon them in those courts where

the causes are depending.

%%»***%*-v*

CHAPTER X.

On the Law thai is ohseiDed in England, in regard to Civil

Matters.

CONCERNING the manner in which justice is administered

in England, in civil matters, and the kind of law that

obtains in that respect, the following observations may be

made:
The beginning of a civil process in England, or the first

step usually taken in bringing an action, is the seizing, by

public authority, the person against whom that action is

brought. This is done with a view to secure such person's

appearance before a judge, or at least make him give sureties

for that purpose. In most of the countries of Europe, where

the forms, introduced into the Roman civil law in the reigns

of the later emperors, have been imitated, a different method

has been adopted to procure a man's appearance before a

court of justice. The usual practice is, to have the person

sued, summoned to appear before the court, by a pubhc
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officer belonging to it, a week before-hand : if no regard is

paid to such summons twice repeated, the plaintiff (or his

attorney) is admitted to make before the court a formal

reading of his demand, which is then granted to him, and

he may proceed to execution.*

In this mode of proceeding, it is taken for granted, that

a person who declines to appear before a judge to answer

the demand of another, after being properly summoned, ac-

knowledges the justice of such demand; and this supposition

is very just and rational. However, the above-mentioned

practice of securing before-hand the body of a person sued,

though not so mild in its execution as that just now described,

nor even more effectual, appears more obvious, and is more
readily adopted, in those times when courts of law begin to

be formed in a nation, and rules of distributive justice to be

established ; and it is, very likely, followed in England as a

continuation of the methods that were adopted Aviien the

English laws were yet in their infancy.

In the times we mention, when laws begin to be formed

in a country, the administration of justice between individuals

is commonly lodged in the same hands which are intrusted

with the public and military' authority in the state. Judges,

invested with a power of this kind, like to carry on their ope-

rations with a high hand : they consider the refusal of a man
to appear before them, not as being barely an expedient to

avoid doing that which is just, but as a contempt of their au-

thority : they of course look upon themselves as being bound

to vindicate it ; and a writ of capias is speedily issued to ap-

prehend the refractory defendant. A preliminary writ or

order of this kind becomes in time the first regular step of a

law-suit ; and hence it seems to have happened, that, in the

English courts of law, if I am rightly informed, a writ of

capias is either issued before the original writ itself (which

contains the summons of the plaintiff, and a formal delinea*

* A person against whom a judgment of this kind has been passed
<which they call in France mi jugcmcnt pur dcfmit) may easily obtain
relief: but as he now in his turn becomes in a manner the plaintiff,

his deserting the cause, in this second stage of it, would leave hiixj

without remedy.
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tion of his case) or is joined to such writ, by means of an

ac eliam capias, and is served along with it.

In Rome, where the distribution of civil justice was at

first lodged in the hands of the kings, and afterwards of the

consuls, the method of seizing the person of a man against

whom a demand of any kind was preferred, previously to

any judgment being passed against him, was likewise adopted

and continued to be followed after the institution of the prae-

tor's court, to whom the civil branch of the power of the

consuls was afterwards delegated ; and it lasted to very late

times: that is, to the times when those capital alterations

were made in the Roman civil law, during the reigns of the

later emperors, which gave it the form it now has in those

codes or collections of which we are in possession.

A very singular degree of violence even took place in

Rome, in the method used to secure the persons of those

against whom a legal demand was preferred. In England,

the way to seize a man under such circumstances, is by
means of a public officer, supplied with a writ or order for

that purpose, supposed to be directed to him (or to the sheriff

his employer) from the king himself. But, in Rome, every

one became a kind of public officer in his own cause, to assert

the praetor's prerogative ; and, without any ostensible legal

license or badge of public authority, had a right to seize by
force the person of his opponent, wherever he met him. The
practice was, that the plaintiff first summoned the person

sued with a loud voice, to follow him before the court of the

praetor.* When the defendant refused to obey such summons,

the plaintiff, by means of the words licet antcstari ? requested

the bye-standers to be witnesses of the fact ; as a remem-
brance of which, he touched the ears of each of them ; and

then proceeded to seize his apponent, by throwing his arms

round his neck (ohlorto cdlo) thus endeavouring to drag him
before the prsetor. When the person sued was, through age

or sickness, disabled from following the plaintiff, the latter

was directed by the law of the twelve tables to supply him

with a horse (jumeiiium dato.J

• Ad trihunal seqvere, in jus anibula*
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The above method of proceeding was however in after-

times mitigated, though very late and slowly. In the first

place, it became unlawful to seize a man in his own house,

as it was the abode of his domestic gods. Women of good

family were in time protected from the severity of the above

custom, and they could no longer be dragged by force before

the tribunal of the praetor. The method of placing a sick or

aged person by force upon a horse seems to have been abo-

lished during the later times of the republic. Emancipated

sons, and freed slaves, were afterwards restrained from sum-

moning their parents, or late masters, without having ex-

pressly obtained the praetor's leave, under the penalty of

fifty pieces of gold. However, so late as the time of Pliny,

the old mode of summoning, or carrying by force, before a

judge, continued in general to subsist; though, in the time

of Ulpian, the necessity of expressly obtaining the praetor's

leave was extended to all cases and persons ; and in Con-

stantine's reign, the method began to be established of hav-

ing the legals ummons served only by means of a public officer

appointed for that purpose. After tliat time, other changes

in the former law were introduced, from which the mode of

proceeding now used on the continent of Europe has been

borrowed.

In England likewise, some changes, we may observe, have

been been wrought in the law and practice concerning the

arrests of sued persons, though as slowly and late as those

effected in the Roman republic or empire, if not more so

;

which evinces the great impediments of various kinds that

obstruct the improvement of laws in every nation. So late

as the reign of king George the First, an act was passed to

prohibit the practice of previous personal arrest, in cases

of demands under two pounds sterling ; and since that

time, those courts, justly called of Conscience, have been

established, in which such demands are to be summarily dcr

cided, and simple summons, without arrest, can only be

used. A bill was afterwards enacted,* (on the motion of

lord Beauchamp, whose name deserves to be recorded) by



OF ENGLAND. 89

which the prohibition of arrest was extended to all cases of

debt under ten pounds sterling ; a bill, the passing of which

was of twenty, or even an hundred times more real impor-

tance than the rise or fall of a favourite, or a minister, though

it has, perhaps, been honoured with a less degree of attention

by the public.

Other peculiarities of the English civil law, are the great

refinements, formalities, and strictness, that prevail in it.

Concerning such refinements, which are rather imperfections,

the same observation may be made that has been introduced

above, in regard to the mode and frequency of civil arrest in

England ; which is, that they are continuations of methods

adopted when the English law began to be formed, and are

the consequences of the situation in which the English placed

themselves when they rejected the ready made code of the

Roman civil law, and rather chose to become their own law-

makers, and raise from the ground the structure of their own
national civil code, which code, it may be observed, is as yet

in the first stage of its formation, as the Roman law itselfwas

during the times of the republic, and in the reigns of the first

emperors.

The time at which the power of administering justice to

individuals becomes separated from the military power (an

event which happens sooner or later in different countries) is

the real aera of the origin of a regular system of laws in a na-

tion. Judges being now deprived of the power of the sword,

or (which amounts to the same) being obliged to borrow that

power from other persons, endeavour to find their resources

within their own courts, and, if possible, to obtain submission

to their decrees from the great regularity of their proceed-

ings, and the reputation of the impartiality of their decisions.

At the same time also lawyers begin to crowd in numbers to

courts, which it is no longer dangerous to approach, and

I

add their refinements to the rules already set down either by

the legislature or the judges. As the employing of them,

especially in the beginning, is matter of choice, and they fear,

that, if bare common sense were thought sufficient to conduct

a law-suit, every body might imagine he knows as much as

^^p they do, they contrive difficulties to make their assistance

I
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needful. As the true science of the law, which is no other

than the knowledge of a long series of former rules and pre*

cedents, cannot as yet exist, they endeavour to create an ar-

tificial one to recommend themselves by. Formal distinctions

and definitions are invented to express the different kinds of

claims that men may set up against one another ; in which

almost the same nicety is displayed as that used by philoso-

phers in classing the different subjects, or kingdomsj of natu-

ral history. Settled forms of words, under the name of writs,

or the like, are devised to set forth those claims ; and, like

introductory passes, serve to usher claimants into the temple

of Justice. For fear their clients should desert them after

their first introduction, like a sick man who rests contented

with a single visit of the physician, lawyers contrive other

ceremonies, and technical forms for the farther conduct of

the process and the pleadings ; and, in Order still more safely

to bind their clients to their dominion, they at length make
every error relating to their professional regulations, whether

it be a misnomery a mispleading, or the like transgression, to

be of as fatal a consequence as a failure against the laws of

strict justice. Upon the foundation of the above-mentioned

definitions and metaphysical distinctions of cases and actiorrs,

a number of strict rules of law are moreover raised, with

which none can be acquainted but such as are complete mas-

ters of those distinctions and definitions.

To a person who in a posterior age observes for the first

time such refinements in the distribution of justice, they ap-

pear very strange, and even ridiculous. Yet, it must be

confessed, that during the times of the first institution of

magistracies and courts of a civil nature, ceremonies and
formalities of different kinds are very useful to procure to

such courts both the confidence of those persons who are

brought before them, and the respect of the public at large;

and they thereby become actual substitutes for military force,

which, till then, had been the chief support of judges. Those

same forms and professional i*egulations are moreover useful

to give uniformity to the proceedings of the lawyers and of

the courts of law, and to insure constancy and steadiness to

the rules which they set down among themselves. And if
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tbe whole system of the refinements we mention continue to

subsist in very remote ages, it is in a great measure owing

(not to mention other causes) to their having so coalesced

with the essential parts of the law as to make danger, or at

least great difficulties, be apprehended from a separation;

and they may, in that respect, be compared with a scaffold-

ing used in the raising of a house, which, though only in-

tended to set the materials and support the builders, hap-

pens to be suffered for a long time afterwards to stand, be-

cause it is thought the removal of it might endanger the

building.

Very singular law formalities and refined practices, of the

kind here alluded to, had been contrived by the first juris-

consults in Rome, with a view to amplify the rules set down
in the laws of the Twelve Tables ; which being few, and en-

graven on brass, every body could know as well as they : it

even was a general custom to give those laws to children to

learn, as we are infoiTned by Cicero.

Very accurate definitions, as well as distinct branches of

cases and actions, were contrived by the first Roman ju-

risconsults ; and when a man had once made his election of

that pecuUar kind of action by which he chose to pursue

his claim, it became out of his power to alter it. Settled

forms of words, called actiones legis, were moreover contrived,

which men must absolutely use to set forth their demands.

The party himself was to recite the appointed words before

the praetor ; and should he unfortunately happen to miss or

add a single word, so as to seem to alter his real case or de-

mand, he lost liis suit thereby. To this an allusion is made by

Cicero, when he says, ^' We have a civil law so constituted,

" that a man becomes nonsuited, who has not proceeded in

'* Ae manner he should have done."* An observation of the

like nature is also to be found in Quiiitilian, whose expres-

sions on the subject are as follow :
—" There is besides ano-

" tlier danger ; for if but one word has been mistaken, we
" are to be considered as having failed in every point of our

* Itajus civile Tuxbcmus conttitutum^ ut cavaa cadat it qui non quemadaUh

dum oportct cgerU, De Invent. II. 19.
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'' suit."* Similar solemnities and appropriated forms of words

were moreover necessary to introduce the reciprocal answers

and replies of the parties, to require and accept sureties, to

produce witnesses, &c.

Of the above aciiones legis, the Roman jurisconsults and
pontiffs had carefully kept the exclusive knowledge to them-

selves, as well as of those days on which religion did not al-

low courts of law to sit.t Cn. Flavins, secretary to Appius

Claudius, having happened to divulge the secret of those

momentous forms (an act for which he was afterwards pre-

ferred by the people) jurisconsults contrived fresh ones,

which they began to keep written with secret ciphers ; but

a member of their own body again betrayed them, and the

new collection which he published was called Jus ^lianum
from his name (Sex. ^lius) in the same manner as the for-

mer collection had been called Jus Flavianum. However, it

does not seem that the influence of lawyers became much
abridged by those two collections : besides written informa-

tion of that sort, practice is also necessary : and the public

collections, like the many books that have been published on

the English law, could hardly enable a man to become a law-

yer, at least sufficiently so as to conduct a law-suit.

Modern civilians have been at uncommon pains to find out

and produce the ancientybnwwte we mention ; in which they

really have had great success. Old comic writers, such as

Plautus and Terence, have supplied them with several ; the

settled words, for instance, used to claim the property of a

slave, frequently occur in their works.J

• Est etiam pcriailosum, qmim^ si uno verbo sit erratum^ iota causa
cccidisse videamur. Inst. Orat. VII. 3.

•f Diesfasti et nefusti.

X The words addressed to the plaintiff, by the person sued, when
the latter made his appearance on the day for which he had been com-
pelled to give sureties, were as follow, and are alluded to by Plaut.
Curcul. I. 3. V. 5. ' Where art thou who hast obliged me to give
" sureties ? Where art thou who summonedst me ? Here I stana be
*' fore thee : do thyself stand before me." To which the plaintiff

made answer, " Here I am." The defendant repHed, " What dost
" thou say ?" The plaintiff answered, " I say (Aiof—and then fol-

lowed the form of words by which he chose to express his action.

Ubi tu es, qui me vadatus cs ? UU iu cs, qui me citasti ? Ecce ego me tibi

iisto f tu contra et te viihi sistCf ^c.
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Extremely like the above aciiones legis are the wrils used

in the English courts of law. Those writs are framed for,

and adapted to, every branch or denomination of actions,

such as detinue, trespass, action upon the case, accompf, and
covenant, &c. the same strictness obtains in regard to them as

did in regard to the 'Rovasn formtdoe above-mentioned: there

is the same danger in misapplying them, or in failing in any

part of them : and to use the words of an English law-writer

on the subject, " Writs must be rightly directed, or they will

*' be nought.—In all writs, care must be had that they be
" laid and formed according to their case, and so pursued in

" the process thereof."*

The same formality likewise prevails in the English plead"

ings and conduct of the process as obtained in the old Roman
law proceedings ; and in the same manner as the Roman
jurisconsults had their actionis postidationcs et editiones, their

inficiationes, exccptiones, sponsiones, replicationes, dtiplicati"

ones, (5'c. so the English lawyers have their counts, bars, rC"

If the action, for instance, was brought on account of goods stolen,

the settled penalty (or damages) for which was, the restitution of
twice the value, the words to be used were, AIO decern aureos nilhi

fiirto ttto ahcsse, icque eo nomine viginti aureos mihi dare oporterc. For
work done, such as cleaning of clothes, &c. : Aid te mi/ii tritici modi-
um, dc quo inter nos commit ob pol'Ua vestimenta tiuxy dare oporterc. For
recovering the value of the slave killed bv another citizen : Aio tc

homhicm vienm occid'isse, teqne mihi quantum ilk hoc anno pluriini fuit dare

oporterc. For damages done by a vicious animal : Aio bovetn Manni
teroum meum, Stic/imn, cornu petiisse et occidissCy eoque nomine Moevium,
aut scrvi o'stimationem prcestare, aut bovem mihi noxce darCy oporterc ;—or

Aio ursum Mcevii mihi vulnus intulisscy et Mcevium quantum ccquius melius

mihi dare oporterc, i^c.

It may be observed, that the particular kind of remedy which was
provided by the law for the case before the court was expressly point-

ed out in the formula, used by a plaintiff; and in regard to tliis no
mistake was to be made.—Thus, in the last-quoted formula, the
words quantum (cquius melius, show that the prsetor was to appoint
inferior judges, both to ascertain the damage done, and determine
finally upon the case, according to the direction he previously gave
them ; these words being exclusively appropriated to the kind of ac-

tions called arbitrarice, from the above-mentionedjudges or arbitrators.

In actions brought to require the execution of conventions that had
no name, the convention itself' was expressed in the formula : such
Is that which is recited above, relating to work done bv the plain-

tiff', &c
• Jacob's Law Dictionary. See Writ.
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jdicationSj rejoinders, sur-rejoinders, rebutlers, sur-rebulters,

c^-c. A scrupulous accuracy in observing certain rules, i»

moreover necessary in the management of those pleadings :

the following are the words of an Englisli law-writer on the

subject :
" Though the art of pleading was in its nature and

" design only to render the fact plain and intelligible, and to

'' bring tlie matter to judgment with convenient certainty, it

'* began to degenerate from its primitive simpHcity. Plead-

" ers, yea and judges, having become too curious in that

" respect, pleadings at length ended in a piece of nicety and
" curiosity, by which the miscaiTiage of many a cause, upon
'' small trivial objections, has been occasioned."*

There is, however, a difference between the Roman acti-

ones legis, and the English writs ; which is, that the former

might be framed when new ones were necessary, by the prae-

tor or judge of the court, or, in some cases, by tlie body of

the jurisconsults themselves—whereas 7vrits when wanted for

sucli new cases as may offer, can only be devised by a dis-

tinct judge or court, exclusively invested with such powers,

viz. the High Court of Chancery. The issuing of writs al-

ready existing, for the different cases to which they belong,

is also expressly reserved to this court ; and so important has

its office on those two points boen deemed by lawyers, that

it has been called, by way of eminence, the manufactory of

justice (officina justiiice.) Original writs, besides, when
once framed, are not at any time to be altered, except by

parhamentary authority,t

* Cunningham's Law Dictionary. See Pkadmgs.

•f-
Writs, legally issued, are also necessary for executing the differ-

ent incidental jn-oceedings that may take place in the course of a differ-

ent law-suit, such as producing witnesses, &c. The names given to the
kinds of writs are usually derived from the first Latin words by which
they began when they were written in Latin, or at least fi-om some
remarkable word in them, which gives rise to expressions sufficiently

uncouth and unintelligible. Thus a.pmc is a writ issued to oblige a

person in certain cases to give sureties (po7ic per xudium and salvon

fkgios.) A writ of subpopna is to oblige witnesses, and sometimes
other classes of persons, to appear before a court. A i\ action oi' qui

tmn is that which is brought to sue for a proportional share of a fine

established by some penal statute, by the person who laid an infor-

mation ; the words in the writ being. Qui tarn pro domino rege^ quum
pro se'/jso in hac paitc scqultur, 6cc.



Of so much weight in the English law are these original

delineations of cases, tiiat no cause is suffered to be proceed-

ed upon, unless they first appear as legal introductors to it.

However important or interesting the case, the judge, till

he sees the writ he is used to, or at least a writ issued from

the right manufactory, is botli deaf and dumb. He is with-

out eyes to see, or ears to hear. And, when a case of a new
kind offers, for which there is yet no writ in being, should

the lord-chancellor and masters in chancery disagree in creat-

ing one, or prove unequal to the arduous task, the great na-

tional council, that is, parliament itself, is, in such emer-

gency, expressly applied to : by means of its collected wis-

dom, the right mystical words are brought together ; the

judge is restored to the free use of his organs of hearing and

of speech ; and by the creation of a new ivrit, a new province

is added to the empire of the courts of law.

In fine, those precious writs, those valuable briefs (brevia)

as they are also called by way df eminence, which ai'e the

ehxir and quintessence of the law, have been committed to

the special care of officers appointed for that purpose, whose

offices derive their names from the peculiar insti'uments they

respectively use for the preservation of tlie deposit with which
they are intrusted : the one being called the Office of the Ha-^

naper, and the other, of the Small Bag*
To say the truth, however, the creating of a new writ,

upon any new given case, is matter of greater difficulty than

the generality of readers are aware of. The very importance

which is thought to be in those professional forms of words,

renders them really important. As every thing without them,

is illegal in a court of common law, so with them evei*y thing

becomes legal ; that is to say, they empower tlie court legally

to determine upon every kind of suit to which they are made
to serve as introductors. The creating of a new writ, there-

fore, amounts, in its consequences, to the framing of a new

• Hanaperium et Parva Boga^ the Hanaper Office, and the Petty-

Bag Office. The first ajid last of those Latin words, it may be ob-

served, do not occur in Tally's works. To the care of the Petty-Bag
Office those writs are trusted iu which the king's business is con-
cerned ; and to the Hanaper Oifice those which relate to the subject.
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law, and a law of a general nature too : now, the creating of

such a law, on the first appearance of a new case, which law

is afterwards to be applied to all such cases as may be similar

to the first, is really matter of difficulty ; especially, when
men are yet in the dark as to the best kind of provision to be

made for the case in question, or even when it is not, per-

haps, yet known whether it be proper to make any provision

at all. The framing of a new writ, under such circumstan-

ces, is a measure on which lawyers or judges will not very

willingly either venture of themselves, or apply to the legisla-

ture for that purpose.

From the above-mentioned real difficulty in creating new
writs on one hand, and the absolute necessity of such writs

in the courts of common law on the other, many new species

of claims and cases (the arising of which is, from time to

time, the unavoidable consequence, of the progress of trade

and civilization) are left unprovided for, and remain like so

many vacant spaces in the law, or rather like so many inac-

cessible spots, which the laws in being cannot reach : now
this is a great imperfection in the distribution of justice,

which should be open to every individual, and provide reme-

dies for every kind of claim which men may set up against

each other.

To remedy the above inconvenience, or rather in some

degree to palliate it, law fictions have been resorted to, in the

English law, by which writs, being warped from their actual

meaning, are made to extend to cases to which they in no

shape belong.

Law fictions of the kind we mention were not unknowni to

the old Roman jurisconsults ; and, as an instance of their

ingenuity in that respect, may be mentioned that kind of

action, in which a daughter was called a son.* Several in-

stances might also be quoted of the fictitious use of writs in

the English courts of common law. A very remarkable eX-

• From the above instance it might be concluded that the Roman
jurisconsults possessed still greater power than the English pilrlia-

ment ; for it is a fundamental principle with the English lawyers, that

parliament can do every thing, except making a woman a man, or a
man a woman.

3
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pedient of that sort occurs in the method generally used to

sue for the payment of certain kinds of debt, before the Court

of Common Pleas ; such (if I mistake not) as a salary for

work done, indemnity for fulfilling orders received, &c.

The writ issued in these cases is grounded on the supposi-

tion, that the person sued has trespassed on the ground of

the plaintiff, and broken, by force of arms, through his

fences and inclosures ; and, under this predicament, the de-

fendant is brought before the court: this species of writ

which lawyers have found of most convenient use, to intro-

duce before a court of common law the kinds of claim we
mention, is called in technical language a clansumfregit. In

order to bring a person before the Court of King's Bench, to

answer demands of much the same nature with those above,

a writ, called a latitat, is issued, in which it is taken for

granted that the defendant insidiously conceals himself, and

is lurking in some county, different from that in which the

court is sitting ; the expressions used in the writ being, " that

" he runs up and down and secretes himself;" though no

such fact is seriously meant to be advanced either by the

attorney or the party.

The same principle of sti-ict adherence to certain forms

long since established, has also caused lawyers to introduce

into their proceedings fictitious names of persons, who are

supposed to discharge the office of sureties ; and in certain

cases, it seems, the name of a fictitious person is introduced

in a writ with that of the principal defendant, as being joined

in a common cause with him. Another instance of the same
high regard of lawyers, and judges too, for certain old forms,

which makes them more unwilling to depart from sucli forms
than from the truth itself of facts, occurs in the above-men-
tioned expedient used to bring ordinary causes before the

Court of Exchequer, in order to be tried there at common
law ; which is, by making a declaration that the plaintiff is

a king's debtor, tliough neither the court nor the plaintiffs

attorney, lay any serious stress on the assertion.
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CHAPTER XL

The Subject cojitinued. The Courts of Equity,

TTOWEVER, there are limits to these fictions and subtil-

ties ; and the remedies of the law cannot by their means

be extended to all cases that may arise, unless too many ab-

surdities are suffered to be accumulated; nay, there have

been instances in which the improper application of writs,

in the courts of law, has been checked by authority. In

order therefore to remedy the inconveniences we mention

—

that is, in order to extend the administration of distributive

justice to all possible cases by freeing it from the professional

difficulties that have gradually grown up in its way—-a new
kind of courts has been instituted in England, called Courts

of Equity.

The generality of people, misled by the word equity, have

conceived false notions of the office of these courts ; and it

seems to be generally thought, that the judges who sit in

them are only to follow the rules of natural equity ; by which

people seem to understand, that, in a court of equity, the

judge may follow the dictates of his own private feelings,

and ground his decisions, as he thinks proper, on the pecu-

liar circumstances and situation of those persons who make
their appearance before him. Nay, doctor Johnson (in his

abridged dictionary) gives the following definition of the

power of the Court of Chancery, considered as a court of

equity :
" The chancellor hath power to moderate and tem-

" per the written law, and subjecteth himself only to the

" law of nature and conscience :" for which definition, dean

Swift, and Cowell, who was a lawyer, are quoted as autho-

rities. Other instances might be produced of lawyers who
have been inaccurate in their definitions of the true offices of

the judges of equity. And the above-named doctor iiimself

is on no subject a despicable authority.

Certainly the power of the judges of equity cannot be to

fdter, by their own private power, the written law, that is,

ftcts of parliament, and thus to control the legislature. Their
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office only consists, as will be proved in the sequel, in pro-

viding remedies for those cases for which the public good

requires that remedies should be provided, and in regard to

which the courts of common law, shackled by their original

forms and institutions, cannot procure any :—or, in other

words, the courts of equity have a power to administer jus-

tice to individuals, unrestrained (not by the law, but) by the

professional law difficulties, which lawyers have from time

to time contrived in the courts of common law, and to which

the judges of those courts have given their sanction.

An office of the kind here mentioned was soon found neces-

sary in Rome, for reasons of the same nature with those above

delineated. For, it is remarkable enough, that the body of

English lawyers, by refusing admittance to the code of Ro-

man laws, as it existed in the later times of tlie empire, have

only subjected themselves to the same difficulties under which

the old Roman jurisconsults laboured, during the time they

were raising the structure of those same laws. And it may
also be observed, that the English lawyers, or judges, have

fallen upon much the same expedients as those which the

Roman jurisconsults and praetors had adopted.

This office of a judge o^ equity, was, in time, assumed by
the praetor in Rome, in addition to the judicial power he

before possessed.* At the beginning of the year for which

he had been elected, the praetor made a declaration of those

remedies for new difficult cases, which he had determined to

affiard during the time of his magistracy ; in the choice of

which he was no doubt directed, either by his own observa-

tions (while out of office) on the propriety of such remedies^

or by the suggestions of experienced lawyers on the subjfect.

This declaration (cdictum) the praetor produced in albo, as

the expression was. Modern civilians have made many con-

jectures on the real meaning of the above words; one of their

suppositions, wliich is as likely to be true as any other, is, that

• The praetor thus possessed two distinct brfinches of judicial au-
thoi-ity, in the same manner as the Court of I'.xcheqiier docs in I'.n-

gland, which occasionally sits a^ a com't ol" common lau-, and a court
of equity.

E "2
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the heads of new law remedies devised by the prfcetoi*, wer6
-written on a whitened wall by the side of his tribunal.

Among the provisions made by the Roman prsetors in theii*

capacity of judges of equity, may be mentioned those which
they introduced in favour of emancipated sons, and of rela-

tives by the women's side (cognaii) in regard to the right of

inheriting. Emancipated sons were supposed, by the laws of

the Twelve Tables, to have ceased to be the chiklren of their fa-

ther, and, as a consequence, a legal claim was denied them On
the paternal inheritance: of the relatives by the woman's
side no notice was taken in that article of the same laws

which treated of the right of succession, mention being only

made of relatives by the men's side (agnati.) The former

the prietor admitted, by the edict uncle liheri, to share their

father's (or grandfather's) inheritance with their brothers;

and the latter he put in possession of the patrimony of a kins-

man deceased, by means of the edict unde cogrtati, when
there were no relatives by the men's side. These two kinds

of inheritance were not, however^ called hoeredttas, but only

bonorum possessio ; these Words being very accurately distin-

guished, though the effect was in tlie issue exactly the same.*

In the same manner, the laws of the twelve Tables had

provided relief only for cases of theft; and no mention was

made, in them, of cases of goods taken away by force (a

deed which was not looked upon in so odious a light at Rome
as theft, which was considered as the peculiar guilt of slaves.)

; * As the power of fathers, at ilonie, was unboiuided, and lusted as

long as their life, the emancipating of sons was a case that occurred
frequently enough, either for the security or satisfaction of those who
engaged in any undertaking wilh them. The power of fathers had been
canned so far by tlie lau's of Romulus, confirmed afterwards by those

of tlie Twelve Tables, that tliey might sell their sons for slaves as often

as three times, if^ after the first or second sale, they happened to ac-

quire their liberty : it was only after being sold for the thud time, and
then becoming again free, that sons could be entirely released from the
paternal authority. On this law-doctrine was founded the peculiar

formality. of emancipating sons. A pair of scales and some copper coin,

were first brought ; without the presence of these ingredients, the

AvJiole business would liave been void ; and the father then made a for-

mal sale of his son to a person appointed to buy him, who was imme-
diately to manumU or free him : these sales and manumissions were
repeated tliree times. Five witnesses were to be present, besides a

man to hold the scales (I'lhnpcm) and another (ontcslatim) occasionally to

remiud the witnesses to be attentive to the business before them*
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In process of time the praetor promised relief to such persons

as might have their goods taken from them by open force,

and gave them an action for the recovery of four times the

vaUie, against tliose who had committed the fact with an evil

intention. *S'/ cui dolo mala bona rapta esse dicentur, ct in qua-

druplum judicium dabo.

Again, neither the laws of the Twelve Tables, nor the

laws made afterwards in the assemblies of the people, had

provided remedies, except for very few cases of fraud. Here

the praetor likewise interfered in his capacity of judge of

equity, though so very late as the time of Cicero ; and pro-

mised relief to defrauded persons, in those cases in which the

laws in being afforded no action. Quae dulo malo facia esse

dic'jntur, si de his rebus alia actio ?ion erit, el jusla causa esse

videbilur, judicium dabo.* By edicts of the same nature,

praetors in process of time gave relief in certain cases to mar-

ried women, and likewise to minors (minoribus xxv annis

succurrit prcetor, &c.t)

• At the same time that the prsetor proffered a new edict, he also
made public those peculiar formulae by which the execution of the
same was aftenvards to be required from him. The name of that
pnetor who first produced the edict above-mentioned was Aquilius,
as we are informed by Cicero, in that elegant story well known to
scholars, in which he relates the kind of fraud that was jiut upon
Canius, a Koman knight, when he purchased a pleasure-house and
gardens, near Syracuse in Sicily. This account Cicero concludes with
observing, that Canius was left without remedy, " as Aquilius, his

^'1
colleague and friend, had not yet published his formulae concerning

" ii'aud."

—

Quid enimfaceret i noiKluiu cnim AquiUuSy collega ct familial is

mens, prohilerat dc dolo mulo'fonimlas. Off. III. 14-

t The law collection, or system that was formed by the series of
edicts published at different times by j)ra3tors, was called jus proetoriinuy
and also>* hoiiorurium (not strictly binding.) The laws of the Twelve
Tables, together with all such other laws as had at any time been
passed ni the assembly of the people, were called, by'way of emi-
nence, jus civile. The distinction was exactly of the same nature
as that which takes place in England between the common and sta-
tute laws, and the law or practice of the courts of equity. The two
branches of the prsetor's judicial office were very accurately distin-"
giushed

; and there was, besides, this capital ditierence between the
remeoies or actions which lie gave in his ca[)acity ofjudge of civil law,
and those in liis capacity of judge of equity, that the former, being
grounded on thej|«* civile, were perpetual, and were called actioncs ci-
"vilcxyov actiones 2)erpetita- ; the latter were obliged to be preferred
within the year, and were accordingly called actioncs anmicc or actioncs
piKtoruc,
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The courts of equity established in England have in like

manner provided remedies for a very great number of cases,

or species of demand, for which the courts of common law,

cramped by their forms and peculiar law tenets, can afford

none. Thus, the courts of equity may, in certain cases, give

actions for and against infants, notwithstanding their mi-

nority—and for and against married women, notwithstanding

their cov(!rture. Married women may even, in certain cases,

sue their husbands before a court of equity. Executors rnay

be made to pay interest for money that lies long in their

hands. Courts of equity may appoint commissioners to hear

the evidence of absent witnesses. When other proofs fail,

they may impose an oath on either of the parties ; or, in the

like case of a failure of proofs, they may compel a trader to

produce his books of trade. They may also confirm a title

to land, though one has lost his writings, &c.

The power of the courts of equity in England, of which

tlie Court of Chancery is the principal one, no doubt owes

its origin to the power possessed by the latter, both of creat-

ing and issuing writs. When new complicated cases offered,

for which a new kind of writ was wanted, the judges of

Chancery, finding that it was necessary that justice should be

done, at the same time being unwilling to make general and

perpetual provisions on the cases before them, by creating

new writs, commanded the appearance of both parties, in order

to procure as complete information as possible in regard to

the circumstances attending the case ; and then they gave a

decree uj)on the same by way of experiment.

To beginnings and circumstances like these, the English

courts of equity, it is not to be doubted, owe their present

existence. In our days, when such strict notions are enter-

tained concerning the power of magistrates and judges, it can

scarcely be supposed that those courts, however useful, could

gain admittance. Nor indeed, even in the times when they

were instituted, were their proceedings free from opposition ;

and afterwards so late as tlie reign of queen Elizabeth, it was

adjudged, in the case of Colleston and Gardner, that the killing

a sequestrator from the Court of Chancery, in the discharge

•f his business, was no ijaurder ; which judgment could only
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be awarded on the ground that the sequestrator's commission,

and consequently the power of his employers, were illegal.*

However, the authority of the courts of equity has in process

of time become settled ; one of the constituent branches of

the legislature even receives at present appeals from the de*

crees passed in those courts ; and I have no doubt that se-

veral acts of the whole legislature might be produced, in which
the office of the courts of equity is openly acknowledged.

The kind of process that has in time been established in

the Court of Chancery is as follows. After a petition is re-

ceived by the court, the persons sued is served with a writ of

subpcena, to command his appearance. If he does not appear,

an attachment is issued against him ; if a non-invenhis is return-

ed, that is, if he is not to be found, a proclamation goes forth

against him ; then a commission of rebellion is issued for appre-

hending him, and bringing him to the Fleet prison. If the per-

son sued stands farther in contempt, a serjeant at arms is to

be sent out to take him ; and, if he cannot be taken, a seques-

tration of his land may be obtained till he appears. Such is

the power which the Court of Chancery, as a court of equity,

hath gradually acquired to compel appearance before it. In

regard to the execution of the decrees it gives, it seems that

court has not been quite so successful ; at least, those law

writers whose works I have had an opportunity of seeing,

hold it as a maxim, that the court of chancery cannot bind

the estate, but only the person ; and as a consequence, a

person who refuses to submit to its decree is only to be con-

fined in the Fleet prison, t

• When sir Edward Coke was lord chief justice of the King's
Bench, and lord EUesmere lord-chancellor, during the reign of
James I., a very serious quarrel also took place between the courts

of law, and thase of equity, which is mentioned in the fourth cha})ter

of the third book of Judge Blackstone's Commentaries: a work in

which more might reasonably have been said on the subject of the
courts of equity.

-f-
The Court of Chancery was, very likely, the first instituted of

the two courts of equity : as it was the highest court in the kingdom,
^t was best able to begin the establishment of an office or power,
«which naturally gave rise at tirst to so many objections. The Court
of Exchequer,' Ave may suppose, only followed the example of the
Court of Chancery : in order the better to secure the new power it

assumed, it even found it necessary to bring out the whole strength
it could muster ; and both the tre'asurer and the chancellor of the
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On this occasion I shall observe, that the authority of the
lord-chancellor in England, in his capacity ofa judge of equity,
is much more narrowly limited than that which the praetors

in Rome had been able to assume. The Roman praetors, we are

to remark, united in themselves the double office of deciding

cases according to the civil law (jus civile) and to the praeto-

rian law, or law of equity ; nor did there exist any other

court besides their own, that might serve as a check upon
them : hence it happened that their proceedings in the career

of equity were very arbitrary. In the first place, they did

not use to make it any very strict rule to adhere to the tenor

of their own edicts, during the whole year which their office

lasted : and they assumed a power of altering them as they

thought proper. To remedy so capital a defect in the dis-

tribution of justice, a law was passed so late as the year of

Rome 687 (not long before Tully's time) which was called

Lex Cornelia, from the name of C. Cornelius, a tribune of

the people, who propounded it under the consulship of C.

Piso and Man. Glabrio. By this law it was enacted, that

praetors should in future constantly decree according to their

own edicts, without altering any thing in them during the

whole year of their praetorship. Some modern civilians produce

a certain senatus-consult to the same effect, which, they say,

had been passed a hundred years before ; while others are of

opinion that the same is not genuine : however, supposing it

to be really so, the passing of the law we mention shows that

it had not been so well attended to as it ought to have been.

Though the above-mentioned arbitrary proceedings of

praetors were thus repressed, they retained another privilege,

equally hurtful ; which was that every new praetor, on his

coming into office, had it in his power to retain only what part

he pleased of the edicts of his predecessors, and to reject the

remainder : from which it followed that the praetorian laws or

edicts, though provided for so great a number of important

cases, were really in force for only one year, the time of the

duration of a praetor's office. Nor was a regulation made to

remedy this capital defect in the Roman jurisprudence before

Exchequer ait (or are supposed to sit) in the Court of Exche(iuer,
when it is foniied as a court ol' equity.
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the time of tlie emperor Adrian, which is another remarkable

proof of the very great slowness with which useful public

regulations take place in any nation. Under the reign of^the

emperor we mention, the most useful edicts of former prae-

tors were by his order collected, or rather compiled, into one

general edict, which was thenceforward to be observed by

all civil judges in their decisions, and w ccordingly called

the perpetual edict (perpetuum cdichim.) This edict, though

now lost, soon grew into great repute ; all the jurisconsults

of those days vied with each other in writing commentaries

upon it ; and the emperor himself thought it so glorious an

act of his reii^n, to have caused the same to be framed, that

lie considered himself on that account as being another Numa.*

But the courts of equity in England, notwithstanding the

extensive jurisdiction they have been able, in process of

time, to assume, never superseded the other courts of law.

These courts still continue to exist in the same manner as

formerly, and have proved a lasting check on the innovations,

and in general the proceedings of the courts of equity. And
here we may remark the singular, and at the same time

effectual, means of balancing each other's influence, recipro-

cally possessed by the courts of the two different species.

By means of its exclusive privilege both of creating and issu-

ing writs, the Court of Chancery has been able to hinder the

courts of common law from arrogating to themselves the cog-

nizance of those new cases which were not provided for by
any law in being, and thus dangerously uniting in themselves

the power of judges of equity with that of judges of common

• Several other more extensive law-compilations were framed after

the perpetual edict we mention ; there liaving been a king of emula-
tion among the Roman emperors, in regard to the improvement of
the law. At last, under the reign of Justinian, that celebrated com-
pilation was published, called the code of Justinian, which, under
ditlerent titles, comprises the Roman laws and the edicts of the \nve-

tors, tof^ether with the rescripts of the emj^erors ; and an equal sanc-

tion was given to the whole. This was an event of much the same
nature as that which will take place in England, whenever a coalition

shall be effected between the courts of common law and those of
equity, and both shall thenceforward be bound alike to frame theii:

judgments from the whole mass of decided cases and precedents tlieti

existing, at least such of it as may be consistently brought togethtf
into one compilation.

E 5
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law. On the other hand, the courts of common law are alone

invested witii the power ofpunishing (or allowing damages for)

those cases of violence by which the proceedings of the courts

of equity might be opposed ; and thus they have been enabled

to obstruct the enterprises of the latter, and prevent their

effecting in themselves the like dangerous union of the two

offices ofjudges of common law and of equity.

From the situation of the English courts of equity, with

fespect to the courts of common law, those courts have really

been kept within limits that may be said to be exactly defined,

if the nature of their functions be considered. In the first

place, they can neither touch acts of parliament, nor the es-

tablished practice of the other courts, much less reverse the

judgments already passed in these latter, as the Roman prae-

tors sometimes used to do in regard to the decisions of their

predecessors in office, and sometimes also in regard to their

own. The courts of equity are even restrained from taking

cognizance of any case for which the other courts can possibly

afford remedies. Nay, so strenuously have the courts of com-

mon law defended the verge of their frontier, that they have

prevented the courts of equity from using in their proceed-

ings the mode of trial by a jury : so that, when, in a case of

which the Court of Chancery has already begun to take cog-

nizance, the parties happen to join issue on any particular

fact (the trutJi or falsehood of which a jury is to determine)

the Court of Chanceiy is obliged to deliver up the cause to

the Court of King's Bench, there to be finally decided. In

fine, the example of the regularity of the proceedings, prac-

tised in the courts of common law, has been communicated to

the courts of equity ; and rolls or records are carefully kept

of the pleadings, determinations, and acts of these courts, to

serve as rules for future decisions.*

So far, therefore, from having it in his power " to temper

and moderated' (that is, to (UterJ the written law or statutes, a

judge of equity, we find, cannot alter the unwritten law,

that is to say, the established practice of the other courts, and

* The master of the rolls is the keeper of these records, as the title

of thf» ofBce expresses. His employment in the Court of Chancery is

of great importance, as he can hear and determine causes in the ab-

sence of the lord-chancellor.
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the judgments grounded tliereupon ; nor can he even meddle

with those cases for which either the written or unwritten law

has already made general provisions, and of W'hich there is a

possibility for the ordinary courts of law to take cognizance.

From all the above observations it follows, that of the

courts of equity, as establioned in England, the following defi-

nition may be given, which is, that they are a kind of inferior

experimental legislature, continually employed in finding out

and providing law remedies for those new species of cases for

which neither the courts of common law, nor the legislature

have yet found it convenient or practicable to establish any ;

in doinff which thev are to forbear to interfere with such cases

as they find already in general provided for. A judge of equi-

ty is also to adhere, in his decisions, to the system of decrees

formerly passed in his ov.'n court, regular records of which

are kept for that purpose.

From this latter circumstance it again follows, that a judge

of equity, by the very exercise he makes of liis power, is

continually abridging the arbitrary part of it ; as every new
case he determines, every precedent he establishes, becomes

a land-mark or boundary which both he and his successors

in^office are afterwards expected to regard.

. Here it may be added as a conclusion, that appeals from

the decrees passed in the courts of equitj'^ are carried to the

house of peers ; which circumstance alone might suggest that

a judge of equity is subjected to certain positive rules, be-

sides those " of' nature and conscience onlif ;" an appeal being

naturally grounded on a supposition that some rules of tliat

kind were neglected.

The above discussion on the English law has proved much
longer than I intended at first ; so much as U) have swelled,

I find, into two additional chapters. However, I confess I

have been under the greater temptation to treat at some length

the subject of the courts of equity, as I have foup.d the error

(which may be called a constitutional one) concerning the

arbitrary office of those courts, to be countenanced by the

apparent authority of lawyers, and of men of abilities, at the

same time that I have not seen in any book an attempt mado
professedly to confute the same, or indeed to point out the

nature and true office of the courts of equity.
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CHAPTER XII.

Of Criminal Justice.

"YyE ave now to treat of an article, which, though it does

not in England, and indeed should not in any state,

make part of the powers which are properly constitutional,

that is, of the recijjrocal rights by means of which the

powers that concur to form the government constantly ba-

lance each other, yet essentially interests the security of indi-

viduals, and, in the issue, the constitution itself: I mean to

speak of criminal justice. But, previous to an exposition of

the laws of England, on this head, it is necessary to desire the

reader's attention to certain considerations.

When a nation intrusts the power of the state to a certain

number of persons, or to one, it is with a view to two points :

one, to repel more effectually foreign attacks ; the other, to

maintain domestic tranquillity.

To accomplish the former point, each individual surrenders

a share of his property, and sometimes, to a certain degree,

even of his liberty. But though the power of those who are

the heads of the state may thereby be rendered very consider-

able, yet it cannot be said, that liberty is, after all, in any

high degree endangered ; because, should ever the executive

power turn against the nation a strength which ought to be

employed solely for its defence, this nation, if it were really

free (by which I mean, unrestrained by political prejudices)

would be at no loss for providing the means of its security.

In regard to the latter object, that is, the maintenance of

domestic tranquillity, every individual must, exclusive of

new renunciations of his natural liberty, moreover surrender

(which is a matter of far more dangerous consequence) a part

of his personal security.

The legislative power, being from the nature of Iiuman

affairs, placed in the alternative, either of exposing indivi-

duals to dangers which it is at the same time able extremely

to diminish, or of delivering up the state to the boundless

calamities of violence and anarchy, finds itself compelled to

I
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l-educe all its members within reach of the arm of the public

power, and, by withdrawing in such cases the benefit of the

social strength, to leave them exposed, bare, and defenceless,

to the exertion of the comparatively immense power of the

executors of the laws.

Nor is this all ; for, instead of that powerful re-action

which the public authority ought in the former case to ex-

perience, here it must find none ; and the law is obliged to

proscribe even the attempt of resistance. It is therefore in

regulating so dangerous a power, and in guarding lest it

should deviate from the real end of its institution, tliat legis-

lation ought to exert all its efforts.

But here it is of great importance to observe, that the more

powers a nation has reserved to itself, and the more it limits

the authority of the executors of the laws, the more industri-

ously ought its precautions to be multiplied.

In a state where, from a series of events, the will of the

prince has at length attained to hold the place of law, he

spreads an universal oppression, arbitrary and unresisted; even

complaint is dumb : and the individual undistinguishable by

him, finds a kind of safety in his own insignificance. With
respect to the few who surround him, as they are at the same
time the instruments of his greatness, they have nothing to

dread but momentary caprices: a danger, against which, if

there prevails a certain general mildness of manners, they

are in a great measure secured.

But in a state where the ministers of the laws meet with

obstacles at every step, even their strongest passions are con-

tinually put in motion ; and that portion of public authority,

deposited with them as the instrument of national tranquil-

lity, easily becomes a most formidable weapon.

Let us begin with the most favourable supposition, and

imagine a prince whose intentions are in every case thorough-

ly upright ; let us even suppose that he never lends an ear to

the suggestions of those whose interest it is to deceive him

:

nevertheless, he will be subject to error : and this error,

which, I will farther allow, solely proceeds from his attach-

ment to the public welfare, yet may happen to prompt him

to act as if his views were tUrectly opposite.
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When opportunities shall offer (and many such will occur)

of procuring a public advantage by overleaping restraints,

confident in the uprightness of his intentions, and being natu-

rally not very earnest to discover the distant evil consequences

of actions in which, from his very virtue, he feels a kind of

complacency, he will not perceive, that in aiming at a momen-

tary advantage, he strikes at the laws themselves on which

the safety of the nation rests, and that those acts, so laudable

when we only consider the motive of them, make a breach at

which tyranny will one day enter.

Yet farther, he will not even understand the complaints

that will be made against him. To insist upon them will ap-

pear to him to the last degree injurious : pride, when perhaps

he is least aware of it, will enter the lists ; what he began

with calmness, he will prosecute with warmth ; and if the

laws shall not have taken every possible precaution, he may
think he is acting a very honest part, while he treats as ene-

mies of the state, men whose only crime will be that of being

more sagacious than himself, or of being in a better situation

for judging of the results of measures.

But it were to exalt human nature extravagantly, to think

that this case of a prince, who never aims at augmenting his

power, may, in any shape, be expected frequently to occur.

Experience evinces that the happiest dispositions are not proof

against the allurements of power, which has no charms but

as it leads on to new advances ; authority endures not the

very idea of restraint : nor does it cease to struggle till it has

beaten down every boundary.

Openly to level every barrier, and at once to assume the

absolute master, 'as we said before, would be a fruitless at-

tempt. But it is here to be remembered, that those powers

of the people which are reserved as a check upon the sove-

reign, can only be effectual so far as they are brought into

action by private individuals. Sometimes a citizen, by the

force and perseverance of his complaints, opens the eyes of

the nation ; at other times, some member of the legislature

proposes a law for the removal of some public abuse : these.
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therefore, will be the persons against whom the prince will

direct all his efforts.*

And he will the more assuredly do so, as, from the error

so usual among men in power, he will think that the op-

position he meets with, however general, wholly depends

on the activity of one or two leaders ; and amidst the calcu-

lations he will make, both of the supposed smallness of the

obstacle which offers to his view, and of the decisive conse-

quence of the single blow he thinks necessary to strike, he

will be urged on by the despair of ambition on the point of

being baffled, and by the most violent of all hatreds, that

which is preceded by contempt.

In that case which I am still considering, of a really free

nation, the sovereign must be very careful that military vio-

lence do not make the smallest part of his plan : a breach of

the social compact like this, added to tlie horror of the expe-

dient, would infallibly endanger his whole authority. But

on the other hand, if he be resolved to succeed, he will, in

defect of other resources, try the utmost extent of the legal

powers which the constitution has intrusted witli him ; and if

the laws have not in a manner provided for every possible

case, he will avail himself of the imperfect precautions them-

selves that have been taken, as a cover to his tyrannical pro-

ceedings ; he will pursue steadily his particular object, wliile

his professions breathe nothing but the general welfare, and

destroy the assertors of the laws, under the very shelter of

the forms contrived for their security.t

This is not all ; independently of the immediate mischief

he may do ; if the legislature interpose not in time; the blows

will reach the constitution itself; and, the consternation be-

coming general among the people, each individual will find

• By the word prince, I mefin those who, under whatever appel-

lation,' and in whatever government it may be, are at the head of
public affairs.

f If any person should charge me with calumniating human na-

ture (for It is her alone I am accusing here) I would desire him to cast

his eyes on the history of Louis XI—of a likhdieuy and above all,

on that of England before the revolution : he would see the arts and
activity of government increase, in proportion as it gradually lost its

means of oppression.
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himself enslaved, in a state which yet may exhibit all the

common appearances of liberty.

Not only, therefore, the safety of the individual, but that

of the nation itself, requires the utmost precautions in the

establishment of that necessary but formidable prerogative of

dispensing punishments. The first to be taken, even with-

out which it is impossible to avoid the dangers above suggest-

ed is, that it never be left at the disposal, nor, if it be pos-

sible, exposed to the influence, of the man who is the deposi-

tory of the public power.

The next indispensible precaution is, that this power shall

not be vested in the legislative body ; and this precaution,

so necessary aHke under every mode of government, becomes

doubly so, when only a small part of the nation has a share

in the legislative power.

If the judicial authority were lodged in the legislative part

of the people, not only the great inconvenience must ensue

of its thus becoming independent, but also that worst of

evils, the suppression of the sole circumstance that can well

identify this part of the nation with the whole, which is, a

common subjection to the rules w^hich they themselves pre-

scribe. The legislative bodj^, which could not, without ruin

to itself, establish openly, and by direct laws, distinctions in

favour of its members, would introduce them by its judg-

ments : and the people in electing representatives, would

give themselves masters.

The judicial power ought therefore absolutely to reside in

a subordinate and dependent body—dependent, not in its

particular acts, with regard to which it ought to be a sanc-

tuary, but in its rules and in its forms, which the legislative

authority must prescribe. How is this body to be composed?
In this respect further precautions must be taken.

In a state where the prince is absolute master, numerous
bodies of judges are most convenient, inasmuch as they re-

strain, in a considerable degree, that respect of persons which

is one inevitable attendant on that mode of government. Be-

sides, those bodies, whatever their outward privileges may
be, being at bottom in a state of great weakness, have no
other means of acquiring the respect of the people than
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»

their integrity, and their constancy in observing certain rules

and forms ; nay these circumstances, united, in some degree

over-awe the sovereign himself, and discourage the thoughts

he might entertain of making them the tools of his caprice.*

But in a strictly limited monarchy, that is, where the prince

is understood to be, and in fact is, subject to the law*:, nu-

merous bodies of judicature would be repugnant to the spirit

of the constitution, which requires that all powers in the state

should be as much confined as the end of their institution

can allow ; not to add that, in the vicissitudes incident to

such a state, they might exert a very dangerous influence.

Besides that awe which is naturally inspired by such bo-

dies, and is so useful when it is necessary to strengthen the

feebleness of the laws, would not only be superfluous in a

state where the whole power of the nation is on their side,

but would moreover have the mischievous tendency to intro-

duce another sort of fear than that which men must be taught

to entertain. Those mighty tribunals, I am willing to sup-

pose would preserve, in all situations of affairs, that integrity

which distinguishes them in states of a different constitution;

they would never inquire after the influence, still less the

political sentiments, of those whose fate they were called to

decide ; but these advantages, not being founded in the ne-

cessity of things, and the power of such judges seeming to

• The above observations are in a great measure meant to allude to

the French parlemcns, and particularly that of Paris, which formed
such a considerable body as to be once summoned as a fourth order to

the general estates of the kingdom. The Aveight of that body, in-

creased by the circumstance of the members holding their places for

life, was in general attended with the advantage of placing them
above being over-awed by private individuals in^he admmistration
either of civil or criminal justice ; it even rendered them so difficult

to be managed by the court, that the ministers were at times obliged

to appoint particularjudges, or commtssarksy to try such men as they
resolved to ruin.

These, however, were only local advantages, connected with the
nature of the French government, which was an uncontrolled monar-
chy, with considerable remains of aristocracy. But, in a free state,

such a powerful body of men, invested with the power of deciding
on the life, honour, and property of the citizens, would be productive
of very dangerous political consequences ; and the more so, if such
judges had, as is the case all over the world except here, the power
of deciding upon the matter of law and the matter of fact.
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exempt them from being so very virtuous, men would be in

danger of taking up the fatal opinion, that the simple exact

observance of the laws is not the only task of prudence ; the

citizen called upon to defend, in the sphere where fortime

has placed him, his own rights, and those of the nation itself,

would dread the consequence of even a lawful conduct, and
though encouraged by the law, might desert himself when he

came to behold its ministers.

In the assembly of those who sit as his judges, the citizen

might possibly descry no enemies : but neither would he see

any man whom a similarity of circumstances might engage to

take a concern in his fate : and their rank, especially when
joined with their numbers, would appear to him to lift them

above that which overawes injustice, where the law has been

unable to secure any other check—I mean the reproaches of

the public.

And these his fears would be considerably heightened, if,

by the admission of the jurisprudence received among certain

nations, he beheld those tribunals, already so formidable,

wrap themselves up in mystery, and be made, as it were,

inaccessible.*

• An allusion is made here to the secresy with which the proceed-

ings, in the administration of criminal justice, are to be carried on,

according to the rules of the civil law, which in that respect are

adopted all over Europe. As soon as the prisoner is committed, he

is debarred of the sight of every body, till he has gone through his

several examinations. One or two judges are appointed to examine
him, with a clerk, to take his answers in writing : and he stands alone

before them in some private room in the prison. The witnesses are

to be examined apart, and he is not admitted to see them till their

evidence is closed : they are then confronted together, before all the

judges, to the end that the witnesses might see if the prisoner is really

the man they meant in giving their respective evidences, and that

the prisoner may object to such of them as he shall think proper.

This done, the depositions of those witnesses, who are adjudged upon
trial to be exceptionable, are set aside : the depositions of the others

are to be laid before the judf^es, as well as the answers of the prisoner,

who has been previously called upon to confirm or deny them in their

presence ; and a copy of the whole is delivered to him, that he may,
with the assistance of a counsel, which is now granted him, prepare

for his justification. The judges are, as has been said before, to de-

cide both upon the matter of law and the matter of fact, as well as

wpon all incidents that may arise during the course of the proceed-



I OF ENGLAND. 115

He could not think, without dismay, of those vast prisons

within which he is one day perhaps to be immured—-of those
proceedings, unknown to him, through which he is to pass

—

of that total seclusion from the society of other men—or of

those long and secret examinations, in which, abandoned

wholly to himself, he will have nothing but a passive defence

to oppose to the artfully varied questions of men whose in-

tentions he shall at least mistrust ; and in which his spirits,

broken down by solitude, shall receive no support, either

from the counsels of his friends, or the looks of those who
may offer up vows for his deliverance.

The security of the individual, and the consciousness of

that security, being then equally essential to the enjoyment

of liberty, and necessary for the preservation of it, these two
points must never be left out of sight, in the establishment

of a judicial power ; and I conceive that they necessarily

lead to the following maxims.

In the first place I shall remind the reader of what has

been laid down above, that the judicial authority ought ne-

ver to reside in an independent body ; still less in him who
is already the trustee of the executive power.

Secondly, the party accused ought to be provided with

all possible means of defence. Above all things, the whole

proceedings ought to be public. The courts, and their differ-

ent forms, must be such as to inspire respect, but never

terror : and the cases ought to be so accurately ascertained,

the limits so clearly marked, that neither the executive power,

nor the judges, may ever hope to transgress them with im-

punity.

In fine, since we must absolutely pay a price for the ad-

iftgs, such as admitting witnesses to be heard in behalf of the pri-

soner, &c.
This mode of criminal judicature may be useful as to the bare dis-

covery of truth—a point which I do not propose to discuss here ; but,

at the eame time, a prisoner is so completely delivered up into the

hands of the judges, who even can detain him almost at pleasure by
multiplying or delaying his examinations, that, whenever it is adopted,

men are almost as much afraid of being accused, as of being piilty,

and especially grow very cautious how they interfere in public mat-
ters. We shall see presently how the trial by jury, peculiar to the

English nation, is admirably adapted to the nature of a free state.
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vantage of living in society, not only by relinquishing some

share of our natural liberty (a surrender which, in a wisely-

framed government, a wise man will make without reluct-

ance) but even also by resigning part of our personal secu-

rity—in a word, since all judicial power is an evil, though a

necessary one, no care should be omitted to reduce as far as

possible the dangers of it.

As there is, however, a period at which the prudence of

man must stop, at which the safety of the individual must

be given up, and the law is to resign him to the judgment

of a few persons, that is (to speak plainly) to a decision in

some sense arbitrary, it is necessary that the law should nar-

row as far as possible this sphere of peril, and so order mat-

ters, that when the subject shall happen to be summoned to

the decision of his fate by the fallible conscience of a few of

his fellow-creatures, he may always find in them advocates,

and never advwsaries.

«/V'V'V%^%'%

CHAPTER XIIL

The Suhject continued,

/\ FTER having offered to the reader, in the preceding

chapter, such general considerations as I thought neces-

sary, in order to convey a more just idea of the spirit of the

criminal judicature in England, and of the advantages pecu-

liar to it, I now proceed to exhibit the particulars.

When a person is charged with a crime, the magistrate,

who is called in England a justice of the peacej issues a war-

rant to apprehend him ; but this warrant can be no more

than an order for bringing the party before him : he must

then hear him, and take down in writing his anwers, toge-

ther with the different informations. If it appears, on this

examination, either that the crime laid to the charge of the

person who is brought before the justice was not committed,

or that there is no just ground to suspect him of it, he must
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be set absolutely at liberty ; if the contrary results from the

examination, the party accused must give bail for his appear-

ance to answer to the charge, unless in capital cases ; for then

he must, for safer custody, be really committed to prison, in

order to take his trial at the next sessions.

But tliis precaution, of requiring the examination of an

accused person, previous to his imprisonment, is not only the
'

care which the law has taken in his behalf; it has farther

ordained, that the accusation against him should be again

discussed, before he can be exposed to the danger of a trial.

At every session the sheriff appoints what is called the gj-and

jury. This assembly must be composed of more than twelve

men, and less than twenty-four ; and is always formed out

of the most considerable persons in the county. Its function

is, to examine tlie evidence that has beeii given in support of

every charge ; if twelve of those persons do not concur in the

opinion that an accusation is well grounded, the party is im-
mediately discharged; if, on the contrary, twelve of the

grand jury find the proofs sufficient, the prisoner is said to

be indicted, and is detained in order to go through the re-

maining process.

On the day appointed for his trial, the prisoner is brought
to the bar of the court, where the judge, after causing the

bill of indictment to be read in his presence, must ask him
how he would be tried ; to which the prisoner answers. By
God and my country ; by which he is understood to claim to

be tried by a jury, and to liave all the judicial means of de-

fence to wliich the law entitles him. The sheriff then appoints

what is called the petit jury : this must be composed of twelve

men, chosen out of the county where the crime was commit-
ted, and possessed of a landed income of ten pounds a year :

their declaration finally decides on the truth or falsehood of

the accusation.

As the fute of tlie prisoner thus entirely depends on the

men who compose this jury, justice requires that he should

have a share in the choice of them; and this he has through

the extensive right wiiich the law has granted him, of chal-

lenging, or objecting to, such of them as he may think ex-

ceptionable. I
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These challenges are of two kinds. One, which is called

the challenge to the array, has for its object to have the whole

pannel set aside : it is proposed by the prisoner when he

thinks that the sheriff who formed the pannel is not indiffer-

ent in the cause ; for instance, if he thinks he has an interest

in the prosecution, that he is related to the prosecutor, or in

general to the party who pretends to be injured.

The other challenges are called, to the polls (in capita :)

they are exceptions proposed against the jurors, severally,

and are reduced to four heads by Sir Edward Coke.—That

which he calls j^^opter honoris respeclum, may be proposed

against a lord empannelled on a jury ; or he might challenge

himself. That propter defectum takes place when a juror is

legally incapable of serving that office, as if he is an alien ; if

has not an estate surficient to qualify him, &c. That propter

delictum has for its object to set aside any juror convicted of

such crime or misdemeanor as renders him infamous, as felo-

ny, perjurj^, &;c. That propter affectum is proposed against

a juror who has an interest in the conviction of the prisoner

;

one, for instance, who has an action depending between him

and the prisoner ; one who is of kin to the prosecutor, or his

counsel, attorney, or of the same society or corporation with

him.*

In fine, in order to relieve even the imagination of the pri-

soner, the law allows him, independently of the several chal-

lenges, above-mentioned, to challenge peremptorily, that is

to say, without showing any cause, twenty jurors succes-

sively.t

When at length the jury is formed, and they have taken

their oath, the indictment is opened, and the prosecutor pro-

duces the proofs of his accusation. But, unlike to the rules

of the civil law, the witnesses deliver their evidence in the

presence of the prisoner: the latter may put questions to

• When a prisoner is an alien, one half of the jurors must also be
aliens : a jury thus Ibrmecl is called a jury dc medietote Htigiuc.

f When these several (^liallenges reduce too much the nvmiber of

jurors on the pannel, which is forty-eight, new ones are named on a

a writ of the jxidge, who are named the talcsy from those words of the
writ, decern or octo ialcs» i
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them ; he may also produce witnesses hi his hehalf, and have

them examined upon oath. Lastly, he is allowed to have a

counsel to assist him, not only in the discussion of any point

of law which may be complicated with the fact, but also in

the investigation of the fact itself, and who points out to him
the questions he ought to ask, or even asks them for him.*

Such are the precautions which the law has devised for

cases of common prosecutions ; but in those for high treason,

and for misprision of treason, that is to say, for a conspiracy

against the life of the king, or against the state, and for a

concealment of itt—accusations which suppose a heat of party

and powerful accusers—the law has provided for the accused

party farther safeguards.

First, no person can be questioned for any treason, except

a direct attempt on the life of the king, after three years

elapsed, since the offence. 2°. The accused party may, inde-

pendently of his other legal grounds of challenging, peremp-'

torily challenge thirty-five jurors. S°. He may have two
counsel to assist him through the whole course of the pro-

ceedings. 4°. That his witnesses may not be kept away, the

judges must grant him the same compulsive process to bring

them in, which they issue to compel the evidences against

him. 5°. A copy of his indictment must be delivered to him
ten days at least before the trial, in presence of two witnesses,

and at the expense of five shillings ; which copy must contain

all the facts laid to his charge, the names, professions, and

abodes, of the jurors who are to be on the pannel, and of all

the witnesses who are intended to be produced against \nm.X

When, either in cases ofhigh treason, or of inferior crimes,

the prosecutor and the prisoner have closed their evidence, and

the witnesses have answered to the respective questions both

of the bench and of the jurors, one of the judges makes a

speech, in which he sums up the facts which have been ad-

• This last article, however, is not established by law, except in

cases of treason ; it is done only through custom and the indulgence

of the judges.

t The penalty of a misprision of treason is, the forfeiture of all

goods, and im]n-isonment for life.

+ Stat. 7 Will. III. c. ?>. and 7 Anne, c. 21. The latter Avas to be
in I'orce only after the death of the late Pretender.
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vanced on both sides. He points out to the jury what more

precisely constitutes the hinge of the question before them

;

and he gives them his opinion both with regard to the evi-

dences that have been given, and to the point of law which

is to guide them in their decision. This done, the jury with-

draw into an adjoining room, where they must remain with-

out eating and drinking, and without fire, till they have

agreed unanimously among themselves, unless the court give

a permission to the contrary. Their declaration or verdict

(veredicUim) must (unless they choose to give a special ver-

dict) pronounce expressly, either that the prisoner is guilty,

or that he is not guilty, of the fact laid to his charge. Lastly,

the fundamental maxim of this mode of proceeding, is, that

the jury must be unanimous.

And as the main object of the institution of the trial by
jury is to guard accused persons against all decisions what.eo-

ever from men invested with any permanent official autho-

rity,* it is not only a settled principle that the opinion which

the judge delivers has no weight but such as the jury choose

to give it ; but their verdict must besides comprehend the

whole matter in trial, and decide as well upon the fact, as

upon the point of law that may arise out of it : in other words

they must pronounce both on the commission of a certain

fact, and on the reason which makes such fact to be contrary

to law.t

This is even so essential a point, that a bill of indictment

must expressly be grounded upon these two objects. Thus
an indictment for treason must charge, that the alleged facts

were committed with a treasonable intent (proditoiie.) An

• " Laws," as Junhis says extremely well, '* are intended, not to

I

* trust to what men will do, but to guard against what they may do."

-f-
Unless they choose to give a special verdict.—" When thejury,"

says Coke, " doubt of the law, and intend to do that which is just,
" they find the special matter ; and the entry is, Et super iota materia,
*' petuni (li.scrctioncm justiciarionmi.^^ Inst. iv. These words of Coke,
we may observe, confirm beyond a doubt the power of the jury to

determine on the whole matter in trial; a power which in all consti-

tutional views is necessary ; and the more so, since a prisoner cannot
in England challenge the judge, as he can under the civil law, and
for the same causes as he can a witness.
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indictment for murder must express, that the fact has been

committed witli malice prepense, or afore-thought. An in-

dictment for robbery must charge, that the things were taken

with an intention to rob (animofurandi) &c.*

Juries are even so uncontrollable in their verdict—so appre-

hensive has the constitution been lest precautions to restrain

them in the exercise of their functions, however specious in

the beginning, might in the issue be converted to the very-

destruction of the ends of that institution—that it is a re-

peated principle that a juror in delivering his opinion, is to

have no otlier rule than his opinion itself—that is to say, no
other rule than the belief which results to his mind from the

facts alleged on both sides, from their probability, from the

credibility of the witnesses, and even from all such circum-

stances as he may have a private knowledge of. Lord chief

justice Hale expresses himself on this subject, in the foUow*

ing terms

:

** In this recess of the jury, they are to consider the evi-

" dence, to weigh the credibility of the witnesses, and the

" force and efficacy of their testimonies ; wherein (as I have
" before said) they are not precisely bound by the rules of
*' the civil law, viz. to have two witnesses to prove every
" fact, unless it be in cases of treason, nor to reject one wit-

" ness because he is single, or always to believe two wit-
" nesses, if the probability of the fact does upon other cir-

" cumstances reasonably encounter them ; for tlie trial is not
" here simply by witnesses, but by Jury : nay, it may so fall

" out, that a jury upon their own knowledge may know a
" thing to be false, that a witness swore to be true, or may
** know a witness to be incompetent or incredible, though

• The principle that a ji;r\" is to decide both on the fact and the
crimin(jjity of it, is so well understood, that, if a verdict were so framed
as only to have for its object the bare existence of the fact laid to the
charge of the prisoner, no punishment could be awarded by thejudge
in consequence of it. Thus, in the prosecution of Woodfall, for i)rint-

ing Junius' Letter to the King (a supposed libel) the jury brought in
the following verdict, gulHy ofprintiug and pithlishing only: the conse*
quence of which waa the discharge of the prisoner.

F
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" nothing be objected against him—and may give their vei'-

" diet accordingly."*

If the verdict pronounces not gttilty, the prisoner is set at

liberty, and cannot, on any pretence, be tried again for the

same offence. If the verdict declares him guilty, then, and
not till then, the judge enters upon his function as a judge,

and pronounces the punishment which the law appoints.t

But, even in this case, he is not to judge according to his

own discretion only ; he must strictly adhere to the letter of

the law ; and no constructive extension can be admitted ; and,

however criminal a fact might in itself be, it would pass un-

punished if it were found not to be positively comprehended in

some one of the cases provided for by the law. The evil that

may arise from the impunity of a crime—that is, an evil, which

a new law may instantly stop—has not by the English laws

been considered as of magnitude sufficient to be put in com-

parison with the danger of breaking through a barrier on

which so rnaterially depends the safety of the individual.;}:

To all these precautions taken by the law for the safety of

the subject, one circumstance must be added, which indeed

* History of the Common Law of England, chap. 12, sect. IJ.

The same principles and forms are observed in civil matters ; only
peremptory challenges are not allowed.

-|- When the party accused is one of the lords temporal, he likewise

enjoys the universal privilege of being judged by his peers: though
the trial then differs in several respects. In the first place, as to the

number of the jurors : all the peers are to perform the function of

such, and they must be summoned at least twenty days before-hand.
2o. When the trial takes place during the session, it is said to be in

the Idgli court of parliament ; and the peers officiate at once as jurors

and judges : when the parliament is not sitting, the trial is said to be
in the court of tlie higJi sfcxcard of England ; an office which is not usu-

ally in being, but is revived on those occasions ; and the high steward

pei-forms the office ofjudge- 3o. In either of these cases unanimity is

not required : and the majority, which must consist of twelve persons

at least, is to decide.

X I shall here give an instance of the scruple with which the En-
glish judges proceed upon occasions of this kind. Sir Henry Ferrers

having been arrested by virtue of a warrant, in which he was termed

a knight, though he was a baronet. Nightingale his servant, took his

])art, and killed the officer ; but it was decided, that, as the warrant
»' was an ill warrant, the killing of an officer in executing that war-
" rant could not be miu'der, because no good warrant : wherefore he
»' was not found guilty of the murder and manslaughter."—See

Croke^s Hep. P. III. p. 371.



I OP ENGLAND. 123

^'ould alone justify the partiality of the English lawyers to

their laws in preference to the civil law ;—I mean the abso-

lute rejection they have made of torture.* Without repeat-

ing here what has been said on the subject by the admirable

author of the treatise on Crimes and Punishmentsji I shall only

observe, that tlie torture, in itself so horrible an expedient,

would more especially in a free state, be attended with the

most fatal consequences. It was absolutely necessary to pre-

clude, by rejecting it, all attempts to make the pursuit of

guilt an instrument of vengeance against the innocent. Even
the convicted criminal must be spared, and a practice at all

rates exploded, which might so easily be made an instrument

of endless vexation and persecution.;}:

For the farther prevention of abuses, it is an invariable

usage that the trial be public. The prisoner neither makes
his appearance, nor pleads, but in places where every body
may have free entrance ; and the witnesses when they give

their evidence, tlie judge when he delivers his opinion, the

jury when they give their verdict, are all under the public

eye. Lastly, the judge cannot change either the place, or

the kind of punishment ordered by the law ; and a sheriff

who should take away the life of a man in a manner different

from tiiat which the law prescribes, would be prosecuted as

guilty of murder.§

• Coke says (Inst. III. p. 35.) that when John Holland, duke of
Exeter, and William de la Pole, duke of Suffolk, renewed under
Henry VI. the attempts made to introduce the civil law, they ex-
hibited the torture as a hefi^bining tlutrcof. The instrument was called

the duke of Exeter's daughter.

f- Beccaria.

:J:
.Judge Foster relates, from "VMiitelocke, that the bishop of Lon-

don having said to Felton, who had assassinated the duke of Bucking-
Iiam, " It you will not confess, you must ffo to tJie rack:"'' If it must be
*' so, I know not whom I may accuse in the extremity of the torture;
*' bishop I^aud, perhaps, or any lord at this board."
" Sound sense (adds Foster) in the mouth of an enthusiast and a

" ruffian."

Laud having proposed the rack, the matter was shortly debated at
at the board, and it ended in a reference to the judges, who imani-
mously resolved that the rack could not be legally used.

§ And if any other person but the sheriff, even the judge himself,
were to cause death to be inflicted upon a man, though convicted, it

would be deemed homicide. See Blackstone, book iv. chap. H.

F 2
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In a word, the constitution of England, being a free con-

stitution, demanded from that circumstance alone (as I should

already have but too oftfen repeated, if so fundamental a truth

could be too often urged) extraordinary precautions to guard
against the dangers which unavoidably attend the power of

inflicting punishments ; and it is particularly when considered

in this light, that the trial by jury proves an admirable insti-

tution.

By means of it, the judicial authority is not only placed

out of the hands of the man who is invested with the execu-

tive authority—it is even out of the hands of thejudge himself.

Not only the person who is trusted with the public power can-

not exert it, till he has, as it were, received a permission to

that purpose, of those who are set apart to administer the

laws ; but these latter are also restrained in a manner exactly

alike, and cannot make the law speak, but when, in their

turn, they have likewise received permission.

And those persons to whom the law has thus exclusively

delegated the prerogative of deciding that a punishment is to

be inflicted—those men without whose declaration the execu-

tive and the judicial powers are both thus bound down to in-

action, do not form among themselves a permanent body,

who may have had time to study how their power can serve

to promote their private views or interest : they are men se-

lected at once from among the people, who perhaps never were

before called to the exercise of such a function, nor foresee

that they ever shall be called to it again.

As the extensive right of challenging effectually baflles, on

one hand, the secret practices of such as, in the face of so

many discouragements, might still endeavour to make the

judicial power subservient to their own views, and on the

other excludes all personal resentments, the sole affection

which remains to influence the integrity of those who alone

are entitled to put the public power into action, during the

short period of their authority, is, that their own fate as sub-

jects is essentially connected with that of the man whose doom

they are going to decide.

In fine, such is the happy nature of this institution, that

the judicial power, a power so formidable in itself, which is
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4o dispose, without finding any resistance, of the property,

honour, and life of individuals, and which, whatever precau«i

tions may be taken to restrain it, must in a great degree re-

main arbitrary, may be said, in England, to exist—to ac-

complish every intended purpose—and to be in the hands of

nobody.*

In all these observations on the advantages of the English

criminal law, I have only considered it as connected with the

constitution, which is a free one ; and it is in this view alone

that I have compared it with the jurisprudence received in

other states. Yet, abstractedly from the weighty constitu-

tional considerations which I have suggested, I think there

are still other interesting grounds of pre-eminence on the side

of the laws of England.

In the first place, they do not permit that a man. should be

made to run the risk of a trial, but upon the declaration of

twelve persons at least fthe grandjury.) Whether he be in pri-

son, or on his trial, they never for an instant refuse free access

to those who have either advice or comfort to give him ; they

even allow him to summon all who may have any thing to

say in his favour. And lastly, what is of very great import-

ance, the witnesses against him must deliver their testimony

in his presence ; he may cross-examine them, and, by one

unexpected question, confound a whole system of calumny

:

indulgences these, all denied by the laws of other countries.

Hence, though an accused person may be exposed to have

his fate decided by persons (the petty jury) who possess not,

perhaps, all that sagacity which in some delicate cases it is

particularly advantageous to meet with in a judge, yet this

inconvenience is amply compensated by the extensive means
of defence with which the law, as we have seen, has pro*,

vided him. If a juryman does not possess that expertnesp

which is the result of long practice, yet neither does he bring

to judgment that hardness of heart, which is, more or less,

• The consequence of this institution is, that no man in England
ever meets the man of whom he may say, " That man has a power
• to decide on my death or life." If we could for a moment fbrffet
the advantages of that institution, we ought at least to admire the
ingenuity of it.
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also the consequence of it : and bearing about him the prin-

ciples (let me say, the unimpaired instinct) of humanity, he

trembles while he exercises the awful office to which he finds

himselfcalled, and in doubtful cases always decides for mercy.

It is to be farther observed, that, in the usual course of

things, juries pay great regard to the opinions delivered by

the judges ; that, in those cases where they are clear as to

the fact, yet find themselves perplexed with regard to the

degree of guilt connected with it, they leave it, as has been

said before, to be ascertained by the discretion of the judge,

by returning what is called a special verdict ; that, whenever

circumstances seem to alleviate the guilt of a person, against

whom nevertheless the proof has been positive, they temper

their verdict by recommending him to the mercy of the king

^which seldom fails to produce at least a mitigation of the

punishment ;) that though a man once acquitted can never,

under any pretence whatsoever, be again brought into peril

for the same offence, yet a new trial would be granted if he

had been found guilty upon evidence strongly suspected of

being false. Lastly, what distinguishes the laws of England

from those of other countries in a very honourable manner is,

that, as the torture is unknown to them, so neither do they

know any more grievous punishment than the simple depri-

vation of life.

All these circumstances have combined to introduce such a

mildness into the exercise of criminal justice, that the trial by

jury is that point of their liberty to which the people of En-

gland are most thoroughly and universally wedded ; and the

only complaint I have ever heard uttered against it, has been

by men who, more sensible of the necessity of public order

than alive to the feelings of humanity, think that too many

offenders escape witli impunity.
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CHAPTER XIV.

The Subject concluded. Laws relative to Imprisonment,

"RUT what completes that sense of independence which the

laws of England procure to every individual (sense

which is the noblest advantage attending liberty) is, the

greatness of their precautions upon the delicate point of im-

prisonment.

In the first place, by allowing in most cases, enlargement

upon bail, and by prescribing, on that article express rules

for the judges to follow, they have removed all pretexts,

which circumstances might afford, for depriving a man of his

liberty.

But it is against the executive power that the legislature

has, above all, directed its afforts ; nor has it been but by
slow degrees that it has been successful in wresting from it a

branch of power which enabled it to deprive the people of

their leaders, as well as to intimidate those who might be

tempted to assume the function ; and which, having thus all

the efficacy of more odious means without the dangers of

them, was perhaps the most formidable weapon with which
it might attack public liberty.

The methods originally pointed out by the laws of England
for the enlargement of a person unjustly imprisoned, were

the writs of mainprise, de odio et alia, and de homine replegi*

undo. Those writs, which could not be denied, were an
order to the sheriff of the county in which a person was con«

fined, to inquire into the causes of his confinement ; and, ac-

cording to the circumstances of his case, either to discharge

him completely, or upon bail.

But the most useful method, and which even, by being

most general and certain, has tacitly abolished all the others,

is the writ of Habeas Corpus, so called, because it begins

with the words. Habeas corpus ad subjiciendum. This writ

being a writ of high prerogative, must issue from the Court
of King's Bench : its effects extend equally to every county ;

And the king by it requires, or is understood to require, th«
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person who holds one of his subjects in custody, to carry him
before the judge, with the date of the confinement, and the
cause of it, in order to discharge him, or continue to detain
him according as the judge shall decree.

But this writ, which might be a resource in cases of vio-

ient imprisonment effected by individuals, or granted at their

Teqnest, was but a feeble one, or rather was no resource at all

against the prerogative of the prince, especially under the

sway of the Tudors, and in the beginning of that of the

Stuarts. And even in the first years of Charles the First,

the judges of the King's Bench, who in consequence of the

spirit of the times, and of their holding their places durante

bene placito, were constantly devoted to the court, declared,

" that they could not, upon a Habeas Corpus, either bail or
*' deliver a prisoner, though committed without any cause
*' assigned in case he was committed by the special com-
** mand of the king, or by the lords of the privy council."

Those principles, and the mode of procedure which result-

ed from them, drew the attention of parliament ; and in the

l)ill called the Petition of Right, passed in the third year of

the reign of Charles the First, it was enacted, that no per-

son should be kept in custody, in consequence of such im-

prisonments.

But the judges knew how to evade the intention of thig

act : they indeed did not refuse to discharge a man imprison-

ed without a cause : but they used so much delay in the ex-

amination of the causes, that they obtained the full effect of

an open denial of justice.

The legislature again interposed, and in the act passed in

the sixteenth year of the reign of Charles the First, the same

in which the Star-chamber was suppressed, it was enacted,

that " if any person be committed by the king himself in

*' person, or by his privy council, or by any of the members
" thereof, he shall have granted unto him, without delay

*' upon any pretence whatsoever, a writ of Habeas Corpus ;

*' and that the judge shall thereupon, within three court days

** after the return is made, examine and determine the lega-

*' lity of such imprisonment."

This act seemed to preclude every possibility of future evft*
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sion : yet it was evaded still ; and, by the connivance of the

judges, the person who detained the prisoner could, without

danger, wait for a second, and a thu'd writ, called an alias

and a pluries, before he produced him.

All these different artifices gave at length birth to the fa-

mous act of Habeas Corpus (passed in the thirty-first year of

the reign of Charles the Second) which is considered in En-
gland as a second Great Chai'ter, and has extinguished all

the resources of oppression.*

The principal articles of this act are; 1. To fix the differ-

ent terms allowed for bringing a prisoner : those terms are

proportioned to the distance : and none can in any case ex-

ceed twenty days.

' 2. That the officer and keeper neglecting to make due re-

turns, or not delivering to the prisoner or his agent, within

six hours after demand, a copy of the warrant of commitment,

or shifting the custody of the prisoner from one to another,

without sufficient reason or authority (specified in the act)

shall for the fii-st offence forfeit one hundred pounds, and for

the second two hundred, to the party aggrieved, and be dis-

abled to hold his office.

3. No person once dehvered by Habeas Cdrpus shall be

recommitted for tlie same offence, on penalty of five hundred
pounds.

4. Every person committed for treason or felony, shall, if

he require it, in the first week of the next term, or the first

day of the next session, be indicted in that term or session, or

else admitted to bail, unless it should be proved upon oath,

that the king's witnesses cannot be produced at that time

:

and if not indicted and tried in the second term or session,

he shall be discharged of his imprisonment for such imputed

offence.

5. Any of the twelve judges, or the lord-chancellor, who
shall deny a writ of Habeas Corpusy on sight of the warrant,

or on oath that the same is refused, shall forfeit severally to

the party aggrieved five hundred pounds.

• The real title of this act is, An act for Idler securing the Liberty of
tM Subjectf andfor prcvQtition ofImprisonment hcijond ilic Sati,

F 5
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6. No inhabitant of England (except persons contracting,

or convicts praying to be transported) shall be sent prisoner

to Scotland, Ireland, Jersey, Guernsey, or any place beyond
the seas, within or without the king's dominions—on pain,

that the party committing, his advisers, aiders, and assist-

ants, shall forfeit to the party aggrieved a sum not less than

five hundred pounds, to be recovered with treble costs—shall

be disabled to bear any office of trust or profit—shall incur

the penalties of a prceTmmire,* and be incapable of the king's

pardon.

* The statutes of prcemunire, thus called from the writ for their

execution, which begins with the words prcemunire (for prcemonerej

facias, were originally designed to oppose the usurpations of the popes.
The first was passed under the reign of Edward the First, and was
followed by several others, which, even before the reformation, esta-

blished such effectual provisions as to draw upon one of them the epi-

thet of execraUk statutum. The offences against which those statutes

were framed were likewise distinguished by the appellation ofprcemu-

nire ; and under that word were included all attempts to increase the
power of the pope at the expense of the royal authority. The pu-
nishment decreed for such cases, was also called a prcemunire : it nas
gince been extended to several other kinds of offence, and amounts to

imprisonment at the king's pleasure, or for life, and forfeiture of all

goods and rents of lands.
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BOOK II.

A VIEW OF THE ADVANTAGES OF THE ENGLISH GOVERNMENT,
AND OF THE RIGHTS AND LIBERTIES OF THE PEOPLE ;

AND A CONFIRMATION, BY REFERENCE TO FACTS, OF THB
PRINCIPLES STATED IN THE WORK.

CHAPTER I.

Some advantages peculiar to the English Constitution,

1. The Unity of the Executive power.

"^^E have seen in former chapters the resources allotted to

the different parts of tlie English government for ba-

lancing each other, and how their reciprocal actions and re-

actions produce the freedom of the constitution, which is no

more than an equilibrium between the ruling powers of the

state. I now propose to show that the particular nature and

functions of these same constituent parts of the government,

which give it so different an appearance from that of other free

states, are moreover attended with peculiar and very great

advantages, which have not hitherto been sufficiently ob-

served.

The first peculiarity of the English government, as a free

government, is its having a king—its having thrown into

one place the whole mass, if I may use the expression, of the

executive power, and having invariably and for ever fixed it

there. By this very circumstance also has the deposition of it

been rendered sacred and inexpugnable;—by making one

great, very great man in the state, has an effectual ch?ck b?en
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put to the pretensions of those who otherwise would strive to

become such ; and disorders have been prevented, which, in all

republics ever brought on the ruin of liberty, and, before it

was lost, obstructed the enjoyment of it.

If we cast our eyes on all the states that ever were free,

we shall see that the people ever turning their jealousy, as it

was natural, against the executive power, but never thinking

of the means of limiting it, so happily prevalent in England,*

never employ any other expedients besides the obvious one of

trusting that power to magistrates, whom they appointed an-

nually ; which was in great measure the same as keeping the

management of it to themselves ; whence it resulted, that the

people, who, whatever may be the frame of the government,

always possess after all, the reality of power, thus uniting in

themselves with this reality of power the actual exercise of it,

in form as well as in fact, constituted the whole state. In

order therefore legally to disturb the whole state, nothing

more was requisite than to put in motion a certain number of

individuals.

In a state which is small and poor, an arrangement of this

kind is not attended with any great inconveniences, as every

individual is taken up with the care of providing for liis sub-

sistence, as great objects of ambition are wanting, and as

evils cannot in such a state, ever become much complicated.

In a state tliat strives for aggrandizement, the difficulties and

danger attending the pursuit of such a plan inspire a general

spirit of caution, and every individual makes a sober use of

his rights as a citizen.

But when, at lengtli, those exterior motives cease, and the

passions, and even the virtues, which they excited, are thus

reduced to a state of inaction, the people turn their eyes back

towards the interior of the republic ; and every individual, in

seeking tlien to concern himself iu all affairs, seeks for new
objects that may restore him to that state of exertion which

habit, he finds, has rendered necessajy to him, and aims at

the exercise of a share of power wlucli, small as it is, yet

flatters his vanity.

• The rendering that power dependent on the people Jfor its sup^

plies.—See on this subject cbap. vi. book I.
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As the preceding events must have given an influence to

a certain number of citizens, they avail themselves of the ge-

neral disposition of the people, to promote their private views

:

tlie legislative power is thenceforth continually in motion

;

and as it is badly informed and falsely directed, almost every

exertion of it is attended with some injury to the laws, or the

state.

This is not all ; as those who compose the general assem-

blies cannot, in consequence of their numbers, entfertain any
hopes of gratifying their private ambition, or, in general,

their private passions, they at least seek to gratify their poli-

tical caprices, and they accumulate the honours and dignities

of the state on some ftivourite whom the public voice happens

to raise at that time.

But, as in such a state there can be, from the irregularity

of the determinations of the people, no such thing as a settled

course of measures, it happens that men never can exactly

tell the present state of public affairs. The power thus given

away has already become very great, before those for whom
it was given so much as suspect it > and he himself who en-

joys that power does not know its full extent : but then, on the

first opportunity that offers, he suddenly pierces through the

cloud which hid the summit from him, and at once seats

himself upon it. The people, on the other hand, no sooner

recover sight of him, than they see their favourite now be-

come their master, and discover the evil, only to find that it

is past remedy.

As this power, thus surreptitiously acquired, is destitute of

the support both of the law and of the ancient course of

things, and is even but indifferently respected by those who
have subjected themselves to it, it cannot be maintained but

by abusing it. The people at length succeed in forming some-

where a centre of union ; they agree in the choice of a leader

;

this leader in his turn rises ; in his turn also he betrays his

engagements ; power produces its wonted effects ; and the

protector becomes a tyrant.

This is not all : the same causes which have given one

master to the state, give it two, give it three. All those rival

powers endeavour to swallow up each other : the state be*
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comes a scene of endless quarrels and broils, and it is in a

continual convulsion.

If amidst such disorders the people retained their freedom,

the evil must indeed be very great, to take away all the ad-

vantages of it ; but they are slaves, and yet have not what in

other countries makes amends for poHtical servitude ; I mean
tranquilhty.

In order to prove all these things, if proofs were deemed
necessary, I would only refer the reader to what every one

knows of Pisistratus and Megacles, of Marius and Sylla, of

Caesar and Pompey. However I cannot avoid translating a

part of the speech which a citizen of Florence addressed once

to the senate ; the reader will find in it a kind of abridged

story of all republics ; at least of those which, by the share

allowed to the people in the government, deserved that name,

and which, besides, attained a certain degree of extent and

power.
" That nothing human may be perpetual and stable, it is

" the will of heaven that, in all states whatsoever, there

" should arise certain destructive families, who are the bane
" and ruin of them. Of this our own republic affords as

'' many and more deplorable examples than any other, as it

" owes its misfortunes not only to one, but to several such
'' famiHes. We had at first the Buondclmonti and the HuberlL
" We had afterwards the Donaii and the Cerchi : and at pre-

" sent (shameful and ridiculous conduct !) we are waging
" war among ourselves for the Ricci and the Albizzi.

" When in former times the Ghibelins were suppressed,
'* every one expected that the Guelfs, being then satisfied,

" would have chosen to live in tranquillity ; yet, but a little

*' time had elapsed, when they again divided themselves into

" the factions of the whiles and the blacks. When the whites
*' were suppressed, new parties arose, and new troubles fol-

*' lowed. Sometimes battles were fought in favour of the

" exiles ; and at other times, quarrels broke out between the

*' nobility and the people. And as if resolved to give away to

" others what we ourselves neither could nor would peace-
*^ ably enjoy, we committed the care of our liberty sometime^
" to king Robert, and at other times to his brother, and at
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*' length to the duke of Athens ; never settling or resting in

•' any kind of government, as not knowmg either how to en-
'* joy Hberty, or support servitude."*"

The Enghsh constitution has prevented the possMIty of

misfortunes of this kind. By diminishing the power, or ra-

ther actual exercise of the power of the people,t and making

them share in the legislature only by their representatives,

the irresistible violence has been avoided of those numerous

and general assemblies, which, on whatever side they throw

their weight, bear down every thing. Besides as the power

of the people, when they have any kind of power, and know
how to use it, is at all times really formidable, the constitu-

tion has set a counterpoise to it ; and the royal authority is

this counterpoise.

In order to render it equal to such a task, the constitution

has, in the first place, conferred on the king, as we have

seen before the exclusive prerogative of calling and dismissing

the legislative bodies, and of putting a negative on their re-

solutions.

Secondly, it has also placed on the side of the king the

whole executive power in the nation.

Lastly, in order to effect still nearer an equilibrium, the

constitution has invested the man whom it has made the sole

head of the state, with all the personal privileges, all the

pomp, all the majesty, of which human dignities are capable.

In the language of the law, the king is sovereign lord, and

the people are his subjects ;—he is universal proprietor of the

kingdom ;—he bestows all the dignities and places ; and he

is not to be addressed but with the expressions and outward

ceremony of almost eastern humility. Besides, his person is

sacred and inviolable ; and any attempt whatsoever against

it is, in the eye of the law, a crime equal to that of an at-

tack upon the whole state.

In a word, since, to have too exactly completed the equi-

librium between the power of the people, and that of the

• See the history of Florence, by Machiavel, lib. iii.

t We shall see 'in the sequel, that this diminution of the exeroise

of the power of the people has been attended with a great increase of
ik&ix liberty,
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crown, would have been to sacrifice the end to the means,

is, to have endangered liberty with a view to strengthen the

government, the deficiency which ought to remain on tlie

side of the crown, has at least been, in appearance, made up,

by conferring on the king all that sort of strength that may
result from the opinion and reverence of the people ; and
amidst the agitations which are the unavoidable attendants

of liberty, the royal power, like an anchor that resists both

by its weight and the depth of its hold, insures a salutary

steadiness to the vessel of the state.

The greatness of the prerogative of the king by thus pro-

curing a degree of stability to the state in general, has much
lessened the possibility of the evils we have above described ;

it has even, we may say, totally prevented them, by ren-

dering it impossible for any citizen to rise to any dangerous

greatness.

And to begin with an advantage by which the people

easily suffer themselves to be influenced, I mean that of birth,

it is impossible for it to produce in England effects in any

degree dangerous ; for though there are lords who, besides

their wealth, may also boast of an illustrious descent, yet that

advantage, being exposed to a continual comparison with the

splendour of the throne, dwindles almost to nothing ; and in

the gradation universally received of dignities and titles, that

of sovereign prince and king places him who is invested with

it out of all degree of proportion.

The ceremonial of the court of England is even formed

upon that principle. Those persons who are related to the

king have the title of the princes of the blood, and, in that

quality, an undisputed pre-eminence over all other persons.*

Nay, the first men in the nation think it an honourable dis-

tinction to themselves, to hold the different menial offices,

or titles, in his household. If we therefore were to set aside

the extensive and real power of the king, as well as the nu-

merous means he possesses of gratifying the ambition and

hopes of individuals, and were to consider only the majesty

• This, by stat. of the 31st of Hen. VIII. extends to the sons,

grandsons, brothers, uncles, and nephews of the reigning king.
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of his title, and that kind of strength founded on public opi-

nion, which results from it, we should find that advantage so

considerable, that to attempt to enter into a competition with

it, with the bare advantage of high birth, which itself has

no other foimdation than public opinion, and that too in a

very subordinate degree, would be an attempt completely ex-

travagant.

If this tliffbrence is so great as to be thoroughly submitted

to, even by those persons whose situation might incline them
to disown it, much more does it influence the minds of the

people. And if, notwithstanding the value which every En-
glishman ought to set upon himself as a man, and a free man,

there were any whose eyes were so very tender as to be daz-

zled by the appearance and the arms of a lord, they would be

totally blinded when they came to turn them towards the

royal majesty.

The only man, therefore, who, to persons unacquainted

with the constitution of England, might at first sight appear

in a condition to put the government in danger, would be

one who, by the greatness of his. abilities and public services,

might have acquired in a high degree the love of the people,

and obtained a great influence in the house of commons.

But how great soever this enthusiasm of the public may be,

barren applause is the only fruit which the man whom they

favour can expect from it. He can hope neither for a dicta-

torship, nor a consulship, nor in general for any power under

the shelter ofwhich he may at once safely unmask that ambition

with which we might suppose him to be actuated, or, if we
suppose him to have been hitherto free from any, grow m-
sensibly corrupt. The only door which the constitution leaves

open to his ambition, of whatever kind it may be, is a place

in the administration, during the pleasure of the king. If,

by the continuance of his services, and the preservation of his

influence, he becomes able to aim still higher, the only door

"which again opens to him is that of the house of lords.

But this advance of the favourite of the people towards

the establishment of his greatness is at the same time a great

step towards the loss of that power which might render him
fcHmidable.
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In the first place, the people seeing that he is become

much less dependent on tlieir favour, begin, from that very

moment, to lessen their attachment to him. Seeing him
moreover distinguished by privileges which are the objects

of their jealousy, I mean their political jealousy, and member
of a body whose interests are frequently opposite to theirs,

they immediately conclude that this great and new dignity

cannot have been acquired but through a secret agreement to

betray them. Their favourite, thus suddenly transformed, is

going they make no doubt, to adopt a conduct entirely op-

posite to that which has till then been the cause of his ad-

vancement and high reputation, and in the compass of a few

hours, completely to renounce those principles which he has

so long and so loudly professed. In this, certainly the people

are mistaken ; but yet neither would they be wrong, if they

feared that a zeal hitherto so warm, so constant, 1 will even

add, so sincere, when it concurred with their favourite's pri-

vate interest, would, by being thenceforth often in opposition

to it, become gradually much abated.

Nor is this all ; the favourite of the people does not even

find in his new dignity all the increase of greatness and eclat

that might at first be imagined.

Hitherto he was, it is true, only a private individual ; but

then he was the object in which the whole nation interested

themselves ; his actions and words were set forth in the pub-

lic prints ; and he everywhere met with applause and accla-

mation.

All these tokens of public favour are, I know, sometimes

acquired very lightly ; but they never last long, whatever

people may say, unless real services ai*e performed : now, the

title of benefactor to the nation, when deserved and univer-

sally bestowed, is certainly a very handsome title, and which

does nowise require the assistance of outward pomp to set it

off. Besides, though he w^as only a member of the inferior

body of the legislature, we must observe, he was the first

;

and the wordJirst is always a word of very great moment.

But now that he is made a lord, all his greatness, which

hitherto was indeterminate, becomes defined. By granting

him privileges established and fixed by known laws, that nn^
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certainty is taken from his lustre which is of so much unport-

ance in those things which depend on imagination ; and his

vahie is lowered just because it is ascertained.

Besides, he is a lord ; but then there are several men who
possess but small abilities, and few estimable qualifications,

who also are lords ; his lot is nevertheless, to be seated among
them : the law places him exactly on the same level with

them ; and all that is real in his greatness is thus lost in a

crowd of dignities, hereditary and conventional.

Nor are these the only losses which the favourite of the

people is to suffer. Independently of those great changes

which he descries at a distance, he feels around him altera-

tions no less visible, and still more painful.

Seated formerly in the assembly of the representatives of

the people, his talents and continual success had soon raised

him above the level of his fellow-members ; and, being car-

ried on by the vivacity and warmth of the public favour, those

who might have been tempted to set up as his competitors

were reduced to silence, or even became his supporters.

Admitted now into an assembly of persons invested with a

perpetual and hereditary title, he finds men hitherto his su-

periors—men who see with a jealous eye the shining talents of

the homo novus, and who are firmly resolved, that after having

been the leading man in the house of commons, he shall not

be the first in theirs.

In a word, the success of the favourite of the people was

brilliant, and even formidable ; but the constitution, in the

very reward it prepares for him, makes him find a kind of

ostracism. His advances were sudden, and his course rapid

;

he was, if you please, like a torrent ready to bear down every

thing before it ; but this torrent is compelled, by the general

arrangement of things, finally to throw itself into a vast reser-

voir, where it mingles, and loses its force and direction.

I know it may be said, that, in order to avoid the fatal

J5tep which is to deprive him of so many advantages, the fa-

vourite of the people ought to refuse the new dignity which

is offered to him, and wait for more important successes,

from his eloquence in the house of commons, and his influ*

ence over the people.
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But those who give him this counsel have not sufficiently

examined it. Without doubt there are men in England, who,

in their present pursuit of a project which they think essential

to the public good, would be capable of refusing for a while

a dignity which would deprive their virtue of opportunities

of exerting itself, or might more or less endanger it ; but woe
to him who should persist in such a refusal, with any per-

nicious design ! and who, in a government where liberty is

established on so solid and extensive a basis, should endea-

vour to make the people believe that their fate depends on
the persevering virtue of a single citizen. His ambitious

views being at last discovered (nor could it be long before

they were so) his obstinate resolution to move out of the or-

dinary course of things would indicate aims, on his part, of

such an extraordinary nature, that all men whatever, who
have any regard for their country, would instantly rise up
from all parts to oppose him, and he must fall overwhelmed
with so much ridicule, that it would be better for him to fall

from the Tarpeian rock.*

In fine, even though we were to suppose that the new lord

might, after his exaltation, have preserved all his interest

with the people, or, what would be no less difficult, that any

lord whatever could, by dint of his wealth and high birth,

rival the splendor of the crown itself, all these advantages,

how great soever we may suppose them, as they would not of

themselves be able to confer on him the least executive au-

thority, must for ever remain mere showy unsubstantial ad-

vantages. Finding all the active powers of tlie state concen-

tred in that very seat of power which we suppose him inclined

to attack, and there secured by formidable provisions, his in-

* The reader will, perhaps, object, that no man in England can
entertain such views as those I have suggested here : this is precisely

what I intended to prove. The essential advantage of the Enj^lish

government above all those that have been called frect and whicn in

many respects, were but apparently so, is, that no person in England
can entertain so much as a thought of ever rising to the level of the
power charged with the execution of the laws. All men in the state,

whatever may be their rank, wealth, or influence, are thoroughly
convinced that they must, in reality as well as in name, continue to

be .mhjcds ; and are thus compelled really to love, defend, and pro-

mote those laws which secure liberty to the subject
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fluence must always evaporate in ineffectual words; and

after having advanced himself, as we suppose, to the very

foot of the throne, finding no branch of independent power
which he might so far appropriate to himself, as at last to

give a reality to his political importance, he would soon see

it, however great it might have at first appeared, decline and
die away.

God forbid, however, that I should mean that the people

of England are so fatally tied down to inaction, by the nature

of their government, that they cannot, in times of oppression,

find means of appointing a leader ! No ; I only meant to say

that the laws of England open no door to those accumulations

of power, which have been the ruhi of so many republics

;

that they offer to the ambitious no means of taking advantage

of the inadvertence or even the gratitude of the people, to

make themselves their tyrants ; and that the public power,

of which the king has been made the exclusive depository,

must remain unshaken in his hands, so long as things con-

tinue in the legal order ; which, it may be observed, is a

strong inducement to him constantly to endeavour to maintain

them in it.*

• Several events, in the English history, put in a very strong light
this idea of the stability which the power of the crown gives to the
state.

The first is, the facility with which the great duke of Marlborough,
and his party at home, were removed from their employments. Han-
nibal, in circumstances nearly similar, had continued the war against
the will of the senate of Carthage : Caesar had done the same in Gaul

:

and when at last he was expressly required to dehver up his commis-
sion, he marched his army to Rome, and established a military despo-
tism. But the duke though surrounded, as well as the above-named
generals, by a victorious army, and by allies, in conjunction with
whom he had carried on such a successful war, did not even hesitate to
surrender his commission. He knew that all his soldiers were inflexi-

bly prepossessed in favour of that power against which he must have
revolted : he knew that the same prepossessions were deeply rooted in
the minds of the whole nation, and thit every thing among them con-
curred to support the same power : he knew that the very nature of the
claims he must have set up would instantly have made all his officers

and captains turn themselves against him, and, in short, that, in an
enterprise of this nature, the arm of the sea he had to repa:js was
the smallest of the obstacles he would have to encounter.
The other event I shall mention here, is that of the revolution of

1688. If the long-established power of the crown had not beforehand
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CHAPTER II.

The Subject concluded.—The Executive Poiver is more easily

conjined when it is one.

/V NOTHER great advantage, and which one would not

at first expect, in this unity of the pubHc power in En-

gland—in this union, and if I may so express myself, in this

coacervation, of all the branches of the executive authority-

is the greater facility it affords of restraining it.

In those states where the execution of the laws is intrusted

to several hands, and to each with different titles and prero-

gatives, such division and the changeableness of measures

which must be the consequence of it, constantly hide the true

cause of the evils of the state ; in the endless fluctuation of

things, no political principles have time to fix among the

people ; and public misfortunes happen without ever leaving

behind them any useful lesson.

At some times military tribunes, and at others consuls, bear

an absolute sway: sometimes patricians usurp every thing,

and at other times those who are called nobles :* at one time

the people are oppressed by decemvirs, and at another by
dictators.

Tyranny, in such states, does not always beat down the

fences that are set around it ; but it leaps over them. When
men think it confined to one place, it starts up again in ano-

ther ;—it mocks the efforts of the people, not because it is

prevented the people from accustoming themselves to fix their eyes oa
some particular citijcens, and in general had not prevented all men
in the state from attaining too considerable a degree of ]>o\ver and
greatness, the expulsion of James II. might have' been followed by
events similar to those wliich took place at Home after the death of

Caesar.
* The capacity of bein^ admitted to all places of public trust (at

length gained by the plebeians) having rendered useless the old dis-

tinction between them and the patricians, a coalition was tlien effect-

ed, between the great plebeians, or commoners, who got into these

places, and the ancient patricians. Hence a new class of men arose,

who were c:dled nohiks and nohUiias. These are the words by which
l.ivy, ailer that period, constantly distinguishes those men and fa-

milies who were at the head of the state.
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invincible, but because it is unknown ;—seized by the arm
of a Hercules, it escapes with tlie changes of a Proteus.

But the indivisibility of the public power in England has

constantly kept the views and efforts of the people directed

to one and the same object ; and the permanence of that

power has also given a permanence and a regularity to the

precautions they have taken to restrain it.

Constantly turned towards that ancient fortress, the royal

power, they have made it for seven centuries the object of

their fear ; with a watchful jealousy they have considered all

its parts ; they have observed all its outlets ; they have even

pierced the earth to explore its secret avenues and subterrane-

ous works.

United in their views by the greatness of the danger, they

regularly formed their attacks. They established their works,

first at a distance ; then brought them successively nearer ;

and, in short, raised none but what served afterwards as a

foundation or defence to others.

After the Great Charter was established, forty successive

confirmations strengthened it. The act called the Petitian of
Eight, and that passed in the sixteenth year of Charles the

First, then follow : some years after, the Habeas Coi'pus act

was established ; and the Bill of Rights at length made its

appearance. In fine, whatever the circumstances may have
been, the people always had, in their efforts, that inestimable

advantage of knowing with certainty the general seat of the

evils they had to defend themselves against; and each cala-

mity, each particular eruption, by pointing out some weak
place, served to procure a new bulwark for public liberty.

To conclude in a few words ;—the executive power in En-
gland is formidable, but then it is for ever the same ; its re-

sources are vast, but their nature is at length known ; it has

been made the indivisible and inalienable attribute of ome per-

son alone, but then all other persons, of whatever rank or

degree, become really interested to restrain it within its pro-

per bounds.*

• This last advantage of the greatness and indivisibility of the ex-

ecutive power, viz. the obligation it lays upon the greatest men in
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CHAPTER III.

A second PecuUaiity.'^The Division of the Legistaiive Pmvtr.

'pHE second peculiarity which England, as an individual

state and a free state, exhibits in its constitution, is the

division of its legislature. That the reader may be more sen-

sible of the advantages of this division, he is desired to at-

tend to the following considerations.

It is, without doubt, absolutely necessary, for securing the

constitution of a state, to restrain the executive power ; but

it is still more necessary to restrain the legislative. What the

former can only do by successive steps (I mean subvert the

laws) and through a longer or shorter train of enterprises, the

latter can do in a moment. As its bare will can give being to

the laws, so its bare will can also annihilate them ; and, if I

may be permitted the expression, the legislative power can

change the constitution, as God created the light.

In order, therefore, to insure stability to the constitution of

a state, it is indispensably necessary to restrain the legislative

authority. But here we must observe a difference between

the legislative and the executive powers. The latter may be

confined, and even is the more easily so, when undivided ; the

legislative, on the contrary, in order to its being restrained,

should absolutely be divided. For whatever laws it may
make to restrain itself, they never can be, relatively to it,

any thing more than simple resolutions : as those bars which
it might erect to stop its own motions must then be within it,

and rest upon it, they can be no bars. In a word, the same
kind of impossibility is found, to fix the legislative power

when it is one, which Archimedes objected against his mov-

ing th§ earth.*

Nor does such a division of the legislature only render it

the state, sincerely to unite in a common cause with the people, will

be more amply discussed hereafter, when a more particular comparison
between the English government and the republican form shall be
offered to the reader.

• He wanted a Spot whereupon to fix his instruments.

3
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possible for it to be restrained, since each of those parts into

which it is divided can then serve as a bar to the motions of

the others, but it even makes it to be actually so restrained.

If it has been divided into only two parts, it is probable that

they will not in all cases unite, either for doing or undoing :—
if it has been divided into three parts, the chance that no

changes will be made is greatly increased. Nay more ; as a

kind of point of honour will naturally take place between

these different parts of the legislature, they will therefore be

led to offer to each other only such propositions as will at

least be plausible; and all very prejudicial changes will thus

be prevented, as it were, before their birth.

If the legislative and executive powers differ so greatly

with regard to the necessity of their being divided, in order

to their being restrained, they differ no less with regard to

the other consequences arising from such division.

The division of the executive power necessarily introduces

actual oppositions, even violent ones, between the differAt
parts into which it has been divided ; and that part which in

the issue succeeds so far as to absorb, and unite in itself, all

the others, immediately sets itself above the laws. But those

oppositions which take place, and which the public good re-

quires should take place between the different parts of the

legislature, are never any thing more than oppositions between
contrary opinions and intentions ; all is transacted in the re-

gions of the understanding ; and the only contention that

arises is wholly carried on with those inoffensive weapons, as-

sents and dissents, ayes and noes.

Besides, when one of these parts of the legislature is so

successful as to gain the others to adopt its proposition, the

result is, that a law takes place which has in it a great pro-

babihty of being good : when it happens to be defeated, and
sees its proposition rejected, the worst that can result from it

is, that a law is not made at that time ; and the loss which
the state suffers thereby, reaches no farther than the tempo-
rary setting aside of some more or less useful speculation.

In a word, the result of a division of the executive power
is either a more or less speedy establishment of the right of the

' G
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strongest, or a continued state of war :*—that of a division of

the legislative power, is either truth, or general tranquillity.

The following maxims will therefore be admitted ; That
the laws of a state may be permanent, it is requisite that the

legislative power should be divided; that they may have
weight, and continue in force, it is necessary that the execu-

tive power should be one.

If the reader should conceive any doubt as to the truth of

the above observations, let him cast his eyes on the history of

the proceedings of the English legislature down to our times,

and he will readily find a proof of them. He would be sur-

prised to see how little variation there has been in the poli-

tical laws of this country, especially during the last hundred

years ; though, it is most important to observe, the legisla-

ture has been as it were in a continual state of action, and

(no dispassionate man will deny) has generally promoted the

public good. Nay, if we except the act passed under Wil-

liam III. by which it had been enacted, that parliaments

should sit no longer than three years, and which was repealed

by a subsequent act, under George I. which allowed them to

sit for seven years, we shall not find, that any law which may
really be called constitutional, and which has been enacted

since the Restoration, has been changed afterwards.

Now, if we compare this steadiness of the English govern-

ment with the continual subversions of the constitutional

laws of some ancient republics, with the imprudence of some

of the laws passed in their assemblies,t and with the still

greater inconsiderateness with which they sometimes repealed

the most salutary regulations, as it were, the day after they

had been enacted—if we call to mind the extraordinary means

* Every one knows the frequent hostilities that took place between
the Roman senate and the tribunes. In Sweden there have been con-

tinual contentions between the king and the senate, in which they

have overpowered each other by turns. And in England, when the

-executi^'e power became double, by the king allowintr the parliament

to have a perpetual and independent existence, a civil war almost im-
mediately followed.

-|- The Athenians, among other laws, had enacted one to forbid the

application of a certain part of the public revenues to any other use

tlian the exi)enses of tlie theatres and public shows.
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to which the legislature of those republics, at times sensible

how its very power was prejudicial to itself and to the state,

was obliged to have recourse, in order, if possible, to ^ie its

own hands,* we shall remain convinced of the great advan-

tages which attend the constitution of the English legisla-

ture.t

Nor is this division of the English legislature accompanied

(which is indeed a very fortunate circumstance) by any actual

division of the nation : each constituent part of it possesses

strength sufficient to insure respect to its resolutions ; yet no

real division has been made of the forces of the state. Only

a greater proportional share of all tliose distinctions which are

calculated to gain the reverence of the people, has been allot-

ted to those parts of the legislature which could not possess

their confidence in so high a degree as the others, and the in-

equalities in point of real strength between them have been

made up by the magic of dignity.

Thus, the king, who alone forms one part of the legisla-

ture, has on his side the majesty of the kingly title : the two
houses are, in appearance, no more than councils entirely de-

pendent on him ; they are bound to follow his person ; they

only meet, as it seems, to advise him ; and never address him

but in the most solemn and respectful manner.

As the nobles, who form the second order ofthe legislature,

bear, in point both of real weight and numbers, no propor-

tion to the body of the people,J they have received as a cem-

• In some ancient republics, when the legislature wished to render
a certain law permanent, and at the same time mistrusted their own
future wisdom, they added a clause to it, which made it death to pro-

I><)se the revocation of it. Those who afterwards thought such revo-
cation necessary to the public welfare, relying on the mercy of the
people, appeared in the public assembly with a halter about their

necks.

•f-
"We shall perhaps have occasion to observe hereafter, that the true

cause of the equability of the ojierations of the English legislature,

is the opposition that hapj)ily takes place between the different views
and interests of the several bodies that compose it; a consideration
this, without which all political inquiries are no moi*e than airy spe-
culations, and the only one that can lead to useful practical conclu-
sions.

:{: It is for want of having duly considered this subject, that INI.

Jlousseau exclaims somewhere against those who, when they sjieak of

G 2
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pensatlon, the advantage of personal honours, and of an he-

reditary title.

Besides, the established ceremonial gives to their assembly

a great pre-eminence over that of the representatives of the

people. They are the upper house, and the others ai'e the

lojver house. They are in a more special manner considered

as the king's council ; and it is in the place where they as-

semble that his throne is placed.

When the king comes to the parliament, the commons are

sent for, and make their appearance at the bar of the house

of lords. It is moreover before the lords, as before their

judges, that the commons bring their impeachments. When,
after passing a bill in their own house, they send it to the

lords to desire their concurrence, they always order a number

of their own members to accompany it :* whereas the lords

send down their bills to them, only by some of the assistants

of their house.t When the nature of the alterations which

one of the two houses may wish to make in a bill sent to it

by the other, renders a conference between them necessary,

the deputies of the commons to the committee, which is then

formed of members of both houses, are to remain uncovered.

Lastly, those bills which (in whichever of the two houses

they have originated) have been agreed to by both, must be

deposited in the house of lords, there to remain till the royal

pleasure is signified.

Besides, the lords are members of the legislature by virtue

the general estates of France, " dare to call the people the ildrd estate."

At Kome, where all the order we mention was inverted—where the

fasces were laid at the feet of the people—and where the tribunes,

whose function, like that of the king of England, was to oppose the
establishment of the new laws, were only a subordinate kind of magis-
trac}"—many disorders followed. In Sweden, and in Scotland (before

the union) faults of another kind prevailed: in the former kingdom,
for instance, an overgrown body of two thousand nobles frequently

over-ruled both king and people.
* The speaker of the house of lords must come down from the wool-

pack to receive the bills whicli the members of the commons bring to

their house.

•\ The twelve judges and the masters in chancery. There is also a

ceremonial established with regard to the manner and marks of re-

spect, with wliich those two of them, who are sent with a bill to the

common^ are to deliver it.

(
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of a right inherent in their persons ; and they are supposed

to sit in parliament on their OAvn account, and for the support

of their own interests. In consequence of this, they have

the privilege of giving their votes by jwoxy ;* and when any

of them dissent from the resolutions of their house, they may
enter a protest against them, containing the reasons of their

particular opinion. In a word as this part of the legislature

is destined frequently to balance the power of the people,

what it could not receive in real strength, it has received in

outward splendour and greatness ; so that, when it cannot

resist by its weight, it overawes by its apparent magnitude.

In fine, as these various prerogatives, by which the com-
ponent parts of the legislature are thus made to balance each

other, are all intimately connected with the fortune of the

state, and flourish and decay according to the vicissitudes of

public prosperity or adversity, it thence follows, that, though

differences of opinion may sometimes take place between those

parts, there can scarcely arise any when the general welfare

is really in question. And when to resolve the doubts that

may arise on political speculations of this kind, we cast our

eyes on the debates of the two houses for a long succession

of years, and see the nature of the laws which have been pro-

posed, of those which have passed, and of those which have
been rejected, as well as of the arguments that have been
urged on both sides, we shall remain convinced of the good-
ness of the principles on which the English legislature is

formed.

• The commons have not that privilege, because they are them-
selves ^mric* for the people See Coke's Inst. 4. p. 41.
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CHAPTER IV.

A third Advantage peculiar to the English Government.— T?ie Business of
proposing Larvs, lodged in the Hands of tJie People.

j^ THIRD circumstance, whicli I propose to show to be
peculiar to the English government, is the manner in

which the respective offices of the three component parts of

the legislature have been divided> and alloted to each of

them.

In most of the ancient free states, the share of the people

in the business of legislation was to approve or reject the

propositions which were made to them, and to give the final

sanction to the laws. The function of those persons (or in

general those bodies) who were intrusted with the executive

power, -was, to prepare and frame the laws, and then to pro-

pose them to the people : and, in a word, they possessed that

branch of the legislative power which may be called the initial

tive, that is, the prerogative of putting that power in action.*

This initiaiive, or exclusive right of proposing in legisla-

tive assemblies, attributed to the magistrates, is indeed very

useful, and perhaps even necessary, in states of a republican

form, for giving a permanence to the laws, as weU as for

• This power of previously considering and approving such laws as

were afterwards to be propounded to the people, was, in the first times
of the Roman republic, constantly exercised by the senate : laws were
made populijtism, ex auctoritate senatus. Ev^en in cases of elections, the
previous approbation and'fl?«?<orite*of the senate, with regard to those

persons who were offered to the suffrages of the people, were required.

Turn eniiii non gerelat is magistraiimi qui ceperat, si patres auctorcs 7ion erant

fucii. Cic. pro Plancio, 3.

At Venice the senate also exercises powers ofthe same kind, with
regard to the grand council or assembly of the nobles. In the canton
of Bern, all propositions must be discussed in the little council, which
is composed of twenty-seven members, before they are laid before the

council of the two hundred^ in whom resides the sovereignty of the
Avhole canton. And, in Geneva, the law is " that nothing shall be
" treated in the general council or assembly of the citizens, which has
** not been previously treated and approved in the council of the two
** fmndred : and that nothing shall be treated in the two hundred which
** has not been previously treated and approved in the council of the
•* iwmty-Jive:^
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preventing tlife disorders and struggles for power which have

been mentioned before ; but, upon examination, we shall find

that this expedient is attended with inconveniences of little

less magnitude than the evils it is meant to remedy.

These magistrates, or bodies, at first indeed apply fre-

quently to the legislature for a grant of such branches of

power as they dare not of themselves assume, or for the re-

moval of such obstacles to their growing authority as they do

not yet think it safe for them peremptorily to set aside. But

when their authority has at length gained a sufficient degree

of extent and stability, as farther manifestations of the will

of the legislature could then only create obstructions to the

exercise of their power, they begin to consider the legislature

as an enemy whom they must take great care never to rouse.

They consequently convene the assembly of the people as

seldom as they can. When they do it, they carefully avoid

proposing any thing favourable to public liberty. They soon

even entirely cease to convene the assembly at all ; and the

people, after thus losing the power of legally asserting their

rights, are exposed to that which is the highest degree of

political ruin, the loss of even the remembrance of them,

unless some indirect means are found, by which they may
from time to time give life to their dormant privileges : means
which may be found, and succeed pretty well in small states,

where provisions can more easily be made to answer their

intended ends ; but, in states of considerable extent, have
always been found, m the event, to give rise to disorders of

the same kind with those which were at first intended to be
prevented.

But as the capital principle of the English constitution to-

tally differs from that which forms the basis of republican

governments, so it is capable of procuring to the people ad-

vantages that are found to be unattainable in the latter. It

is the people in England, or at least those who represent

them, who possess the iniliative in legislation, tliat is to say,

who perform the office of framing laws, and proposing them.
And among the many circumstances in the English govern-
ment, which would appear entirely new to the pohticians of
antiquity, that of seeing the person intrusted, with the execu-
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tive power bear that share in legislation which they looked
upon as being necessarily the lot of the people, and the people
enjoy that which they thought the indispensible office of its

magistrates, would not certainly be the least occasion of their

surprise.

I foresee that it will be objected, that, as the king of En-
gland has the power of dissolving, and even of not calling

parliaments, he is hereby possessed of a prerogative which,
in fact, is the same with that which I have just now repre-

sented as being so dangerous.

To this I .answer, that all circumstances ought to be com-
bined. Doubtless, if the crown had been under no kind of

dependence whatever on the people, it would long since have
freed itself from the obligation of calhng their representatives

together ; and the British parliament, like the national assem-

blies of several other kingdoms, would most likely have no
existence now, except in history.

But, as we have above seen, the necessities of the state,

and the wants of the sovereign himself, put him under a ne-

cessity of having frequent recourse to his parliament ; and

then the difference may be seen between the prerogative of

not calling an assembly, when powerful causes nevertheless

render such a measiu'e necessary, and the exclusive right,

when an assembly is convened, o^proposing laws to it.

In the latter case, though a prince, let us even suppose,

in order to save appearances, might condescend to mention

any thing besides his own wants, it would be at most to pro-

pose the giving up of some branch of his prerogative upon

which he set no value, or to reform such abuses as his incli-

nation does not lead him to imitate ; but he would be very

careful not to touch any points which might material affect

his authority.

Besides, as all liis concessions would be made, or appear to

be made, of his own motion, and would in some measure seem

to spring from the activity of his zeal for the public welfare,

all that he might offer, though in fact ever so inconsiderable,

would be represented by him as grants of the most important

nature, and for which he expects the highest gratitude.

Lastly, it would also be his province to make restrictions
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and exceptions to laws thus proposed by himself; he would
also be the person who would choose the words to express

them, and it would not be reasonable to expect that he would
give himself any great trouble to avoid all ambiguity.*

But the parliament of England is not, as we said before,

bound down to wait passively and in silence, for such laws as

the executive power may condescend to propose to them.

At the opening of every session, they of themselves take into

their hands the great book of the state ; they open all the

pages, and examine every article.

When they have discovered abuses, they proceed to inquire

into their causes :—when these abuses arise from an open dis-

regard of the laws, they endeavour to strengthen them ; when
they proceed from their insufficiency, they remedy the evil

by additional provisions.f

• In the beghming of the existence of the house of commons, bills

were presented to the king under the form ofpetitions. Those to which
the king assented Avere registered among the rolls of parliament, with
liis answers to them ; and at the end of each parliament the judges
formed them into statutes. Several abuses having crept into that

method of proceeding, it was ordained that the judges should in fu-

ture make the statute before the end of every session. Lastly, as

even that became, in process of time, insufficient, the present method
offraming bills was established ; that is to say, both houses now frame
the statutes in the very form and words in which they are to stand
when they have received the royal assent.

f No popular assembly ever enjoyed the privilege of starting, can-
vassing, and proposing new matter, to such a degree as the English
commons. In France, when their General Estates were allowed to

sit, their ranonatrances were little regarded ; and still less regard could
the particular Estates of the provinces expect. In Sweden, the power
of proposing new subjects was lodged in an assembly called the secret

committee, composed of nobles, and a few of the clergy ; and is now
possessed by the king. In Scotland, until the Union, all propositions

to be laid before the parliament were to be framed by the persons
called the lords of the articles. In regard to Ireland,* all bills must be
prepared by the king in his privy council, and are to be laid before the
parliament by the lord-lieutenant, for their assent or dissent ; onh'
the}^ are allowed to discuss, among them, what they call heads of a
lull, which the lord-lieutenant is desired afterwards to transmit to the
king, who selects out of them what clauses he thinks proper, or sets

the whole aside ; and is not expected to give, at any time, a precise

answer to them. And in republican governments, magistrates are
never at rest till they have entirely secured to themselves the iraj)or-

tant privilege of proposing : nor does this follow merely from their

» Before the Unioa.

G 5
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Nor do they proceed with less regularity and freedom, in

regard to that impoi'tant object, subsidies. They are to be

the sole judges of the quantity of them, as w^U as of the

ways and means of raising them ; and they need not come

to any resolution with regard to them till they see the safety

of the subject completely provided for. In a word the mak-
ing of laws is not, in such an arrangement of things, a gra^

tuitous contract, in which the people are to take just what is

given tl>em, and as it is given them :—it is a contract in

which they buy and pay, and in which they themselves settle

the different conditions, and furnish the words to express

them.

The English parliament have given a still greater extent

to their advantages on so important a subject. They have

not only secured to themselves a right of proposing laws and

remedies, but they have also prevailed on the executive power

to renounce all claim to do the same. It is even a constant

rule, that neither the king nor his privy council can make
any amendments in the bills preferred by the two houses

;

but the king is merely to accept or reject them ; a provision

this, which, if we pay a little attention to the subject, we
shall find to have been also necessary for completely securing

the freedom and regularity of the pai'liamentary delibera-

tions.*

I indeed confess, that it seems very natural, in the mo-

ambition ; it is also the consequence of the situation they are in, from
the principles of that mode of government.

• The kin^ indeed, at times sends messages to either house ; and
nobody, I think, can wish that no means of intercourse should exist

between him and his parliament. Bvit these messages are always ex-

pressed in very general words : they are only made to desire the

house to take certain subjects into their consideration : no particular

articles or clauses are expressed ; the commons are not to declare, at

any settled time, a solemn acceptance or rejection of the proposition

made by the king ; and, in short, the house follow the same mode of
proceeding, with respect to such messages, as they usually do in re-

gard to petitions presented by private individuals. Some member
makes a motion upon the subject expressed in the king's message : a
bill is framed in the usual way : it may be dropped at every stage of
it ; and it is never the proposal of the crown, but the motions of some
of their own members, wliicb the house discuss, and finally accept or
reject.
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delling of a state, to trust this very important office of fram-

ing laws to those persons who may be supposed to Iiave be-

fore acquired experience and wisdom in the management of

public affairs. But events have unfortunately demonstrated,

tliat public employments and power improve the understand-

ing of men in a less degree than they pervert their views

;

and it has been found in the issue, that the effect of a regula-

tion which, at first sight, seems so perfectly consonant with

prudence, is, to confine the people to a mere passive and de-

fensive share in the legislation, and to dehver them up to the

continual enterprises of those who, at the same time that they

are under the greatest temptations to deceive them, possess th^

most powerful means of effecting it.

If we cast our eyes on the history of the ancient govern-

ments, in those times when the persons intrusted with the

executive power were still in a state of dependence on the

legislature, and consequently were frequently obliged to have

recourse to it, we shall see almost continual instances of self-

ish and insidious laws proposed by them to the assemblies of

the people.

And those men, in whose wisdom the law had at first

placed so much confidence, became, in the issue, so lost to

all sense of shame and duty, that when arguments were found

to be no longer sufficient, they had recourse to force ; the

legislative assembhes became so many fields of battle, and
their power a real calamity.

I know very well, however, that there are other important

circumstances besides those I have just mentioned, which
would prevent disorders of this kind from taking place in

England.* But, on the other hand, let us call to mind that

the person who, in England, is invested with the executive,

authority, unites in himself the whole public powder and ma-
jesty. Let us represent to ourselves the great and sole ma-
gistrate of the nation pressing the acceptance of those lawij

which he had proposed, with a vehemence suited to the usual

^
_ particularly mean here the circumstance of the people having

entirely delegated their power to their representatives ; the conse-
^9 of which institutiou will be discussed in the next cliaj»ter.

I
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qiieuce



156 THE CONSTITUTION

importance of his designs, with the warmth of monarchical

pride, which must meet with no refusal, and exerting for

that purpose all his immense resources.

It was therefore a matter of indispensable necessity, that

things should be settled in England in the manner they are.

As the moving springs of the executive power are, in the

hands of the king, a kind of sacred depositum, so are those

of the legislative power in the hands of the two houses. The
king must abstain from touching them, in the same manner as

all the jubjects of the kingdom are bound to submit to his

prerogatives. WTien he sits in parliament ; he has left, we
may say, his executive power without doors, and can only

assent or dissent. If the crown had been allowed to take an

active part in the business of making laws, it would soon

have rendered useless the other braiiches of the legislature.

CHAPTER V.

Iji tvhich an Inquiry is made, 7vhelher it woidd be an Advan^

tage to public Liberty, that the Laws should be enacted by the

Votes of the People at large.

TRUT it will be said, whatever may be the wisdom of the

English laws, how great soever their precautions may
be with regard to the safety of the individual, the people, as

they do not themselves expressly enact them, cannot be look-

ed upon as a free people. The author of the Social Contract

carries this opinion even farther : he says, that, " though the

'' people of England think they are free, they are much
" mistaken ; they are so only during the election of members
*' for parliament : as soon as these are elected, the people are

" slaves—they are nothing."*

^Before I answer this objection, I shall observe, that the

word liberty is one of those which have been most misunder^

stood or misapplied.

• See M, Rousseau's Social Contract, chap, xv.
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Thus at Rome where that class of citizens who were really

masters of the state, were sensible that a lawful regular au-

thority, once trusted to a single ruler, would put an end to

their tyranny, they taught the people to believe, that pro-

vided those who exercised a military power over them, and

overwhelmed them with insults, went by the names of co?i'

sides, dictatores, pairicii, nobiles, in a word, by any otiier

appellation than that horrid one of rexj they were free, and

that such a valuable situation must be preferred at the price

of every calamity.

In the same manner, certain writers of the present age,

misled by their inconsiderate admiration of the governments

of ancient times, and perhaps also by a desire of presenting

lively contrasts to what they call the degenerate manners of our

modern times, have cried up the governments of Sparta and

Rome, as the only ones fit for us to imitate. In their opinions,

the only proper employment of a free citizen is, to he either i?i'

cessantly assembled in theforum, or preparingfor war. Bei?ig

valiant, inured to hardships, inflamed with an ardent love ofones

country, which is, after all, nothing more than an ardent

desire of injuring all mankind for the sake of that society of

which we are members

—

and with an ardent love of glory,

which is likewise nothing more than an ardent desire of com-

mitting slaughter, in order to make afterwards a boast of it

—

have appeai'ed to these writers to be the only social qualifica-

tions worthy of our esteem, and of the encouragement of law-

givers.* And while, in order to support such opinions, they

have used a profusion of exaggerated expressions without

any distinct meaning, and perpetually repeated, though with-

out defining them, the words dastardliness, corruption, great'

ness of soul, and virtue, they have not once thought of telling

us the only thing that was worth our knowing, which is,

whether men were happy under those governments which

they have so much exhorted us to imitate.

Nor, while they have thus misapprehended the only rati-

onal design of civil societies have they better understood the

• I have used all the above expressions in the same sense in which
tliey were used in the ancient commonwealths, and still are by most
of the writers who describe their governments.
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true end of the particular institutions by which they were to

be regulated. They were satisfied wlien they saw the few

who really governed every thing in the state at times perform

the illusory ceremony of assembling the body of the people,

that they might appear to consult them : and the mere giving

of votes, under any disadvantage in the manner of giving

them, and how much soever the law might afterwards be

neglected that was thus pretended to have been made in com-

mon, lias appeared to them to be hberty.

But those waiters are seemingly in the right : a man who
contributes by his vote to the passing of a law, has himself

made the law ; in obeying it, he obeys himself; he therefore

is free. A play on words, and nothing more. The individual

who has voted in a popular legislative assembly has not made

the law that has passed in it ; he has only contributed, or

seemed to contribute, towards enacting it, for his thousandth,

or even ten thousandth, share ; he has had no opportunity of

making his objections to the proposed law, or of canvassing

it, or of proposing restrictions to it ; and he has only been

allowed to express his assent or dissent. When a law has

passed agreeably to his vote, it is not as a consequence of

this his vote that his will happens to take place ; it is because

a number of other men have accidentally thrown themselves

on the same side with him :—when a law contrary to his in-

tentions is enacted, he must nevertheless submit to it.

This is not all ; for though we should suppose that to give

a vote is the essential constituent of liberty, yet such liberty,

could only be said to last for a single moment, after which

it becomes necessary to trust entirely to the discretion of other

persons, that is, according to this doctrine, to be no longer

free. It becomes necessary, for instance, for the citizen who
has given his vote, to rely on the honesty of those who col-

lect the suffrages ; and more than once have false declarations

been made of them.

The citizen must also trust to other persons for the execu-

tion of those things which have been resolved upon hi com-

mon : and when the assembly shall have separated, and he

shall find himself alone, in the presence of the men who are

invested with the public power, of the consuls, for instance.
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or of the dictator, he will have but little security for the con-

tinuance of his liberty, if he has only that of having contri-

buted by his suffrage towards enacting a law which they are

determined to neglect.

What then is liberty ?—Liberty, I would answer, so far

as it is possible for it to exist in a society of beings whose in-

terests are almost perpetually opposed to each other, consists

in this, that every man while he respects the persons of others,

and allo7vs them quietly to enjoy the produce of their industry

,

be certain himself likewise to enjoy the produce of his own in-

dustry, and that his person be also secure. But to contribute

by one's suffrage to procure these advantages to the commu-
nity—to have a share in establishing that order, that general

arrangement of things, by means of which an individual,

lost as it were in the crowd, is effectually protected :—to lay

down the rules to be observed by those who, being invested

with a considerable power, are charged with the defence of

individuals, and provide that they should never transgress

them ;—these are functions, are acts of government, but not

constituent parts of liberty.

In a word : to concur by one's suffrage In enacting laws, is

to enjoy a share, whatever it may be, of power : to live in a

state where the laws are equal for all, and sure to be executed

(whatever may be the means by which these advantages are

4ittained) is to be free.

Be it so : we grant that to give one's suffrage is not liberty

itself, but only a mean of procuring it, and a mean too which

may degenerate to mere form ; we grant also, that other ex-

pedients might be found for that purpose ; and that for a man
to decide that a state with whose government and interior ad-

ministration he is unacquainted, is a state in which the people

are slaves, are nothing, merely because the comitia of ancient

Rome are no longer to be met with in it, is a somewhat pre-

cipitate decision. Yet many, perhaps, will continue to think

that liberty would be much more complete, if the people at

large were expressly called upon to give their opinion con-

cerning the particular provisions by which it is to be secured,

and that the English laws, for instance, if they were made

by the suffrages of all, would be wiser, more equitable, and
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above all, more likely to be executed. To this objection

which is certainly specious, I shall endeavour to give an an-

swer.

If, in the first formation of a civil society, the only care to

be taken was that of establishing, once for all, the several

duties which every individual owes to others and to the state

;

—if those who are intrusted with the care of procuring the

performance of these duties, had neither any ambition, nor

any other private passions, which such employment might

put in motion, and furnish the means of gratifying ;—in a

word, if, looking upon their function as a mere task of duty,

they were never tempted to deviate from the intentions of

those who had appointed them :—I confess, that, in such a

case, there might be no inconvenience in allowing every

individual to have a share in the government of the commu-
nity of which he is a member ; or rather, I ought to say, in

such a society, and among such beings, there would be no

occasion for any government.

But experience teaches us that many more precautions,

indeed, are necessary to oblige men to be just towards each

other ; nay, the very first expedients that may be expected to

conduce to such an end, supply the most fruitful source of the

evils which are proposed to be prevented. Those laws which

were intended to be equal for all, are soon warped to tlie pri-

vate convenience of those who have been made the adminis-

trators of them : instituted at first for the protection of all,

they soon are made only to defend the usurpations of a few ;

and, as the people continue to respect them, while those to

whose guardianship they were intrusted make little account

of them, they at length have no other effect than that of sup-

plying the want of real strength in those few who have con-

trived to place themselves at the head of the community, and

ofrendering regular and free from danger the tyranny of the

smaller number over the greater.

To remedy, therefore, evils which thus have a tendency to

result from the very nature of things, to oblige those who are

in a manner masters of the law, to conform themselves to it

—

to render ineffectual the silent, powerful, and ever active

Cons])iracy of those who govern, requires a degree of know*
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ledge, and a spirit of perseverance, which are not to be ex-

pected from the multitude.

The greater part of those who compose this multitude,

taken up with the care of providing for their subsistence,

have neither sufficient leisure, nor even, in consequence of

their more imperfect education, the degree of information

requisite for functions of this kind. Nature, besides, who is

sparing of her gifts, has bestowed upon only a few men an

understanding capable of the complicated researches of legis-

lation : and as a sick man trusts to his physician, a client to

his lawyer, so the greater number of the citizens must trust

to those who have more abilities than themselves for tlie ex-

ecution of things, which, at the same time that they so ma-
terially concern them, require so many qualifications to per-

form tliem with any degree of sufficiency.

To these considerations, of themselves so material, another

must be added, which is, if possible, of still greater weight.

This is, that the multitude, in consequence of their being a

multitude, are incapable of coming to any mature resolution.

Those who compose a popular assembly are not actuated,

in the course of their deliberations, by any clear and precise

views' of present or positive personal interest. As they see

themselves lost as it were, in the crowd of those who are call-

ed upon to exercise the same function with themselves—as

they know that their individual votes will make no change in

the public resolutions, and that to whatever side they may
incline, the general result will nevertheless be the same ;

—

they do not undertake to inquire how far the things proposed

to them agree with the whole of the laws already in being,

or with the present circumstances of the state, because men
will not enter upon a laborious task, when they know that

it can scarcely answer any purpose.

It is, however, with dispositions of this kind, and each

relying on all, that the assembly of the people meet. But,

as very few among them have previously considered tlie sub-

jects on which they are called upon to determine, very few

carry along with them any opinion or inclination, or at least

any inclination of their own, and to which they are resolved

to adhere. As, however, it is necessary at last to come to



162 THE CONSTITUTION

some resolution, the major part of them are determined by
reasons which they would blush to pay regard to on much
less serious occasions. An unusual sight, a change of the or-

dinary place of the assembly, a sudden disturbance, a rumour,

are, amidst the general want of a spirit of decision, the suf-

j^iens ratio of the determination of the greatest part ;* and
from this assemblage of separate wills, thus formed hastily,

and without reflection, a general will results, which is also

void of reflection.

If, amidst these disadvantages, the assembly were left to

themselves, and nobody had an interest to lead them into

error, the evil, though very great, would not however be
extreme, because, such an assembly never being called upon
but to determine upon an affirmative or negative (that is, only

having two cases to choose between) there would be an equal

chance of their choosing either : and it might be hoped that

at every other turn they would take the right side.

But the combination of those who share either in the actual

exercise of the public power, or in its advantages, do not

thus allow themselves to sit down in inaction. They wake,

while the people sleep. Entirely taken up with the thoughts

of their own power, they live but to increase it. Deeply

versed in the management of public business, they see at once

all the possible consequences of measures. And, as they have

the exclusive directions of the springs of government, they

give rise, at their pleasure, to every incident that may influ-

ence the minds of a multitude who are not on their guard,

and who wait for some event or other that may finally deter-

mine them.

It is they who convene the assembly, and dissolve it : it is

they who offer propositions, and make speeches to it. Ever

active in turning to their advantage every circumstance that

happens, they equally avail themselves of the tractableness

of the people during public calamities, and its heedlessness

* Every one knows ofhow much importance it was, in the Roman
conmionwealth, to assemble the people in one place rather than ano-

ther. In order to change entirety the nature of their resolutions,

it was oiten sufficient to hide from them, or let them see, the Capi-

ta*
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in times of prosperity. When things take a different turn

from what they expected, they dismiss the assembly. By
presenting to it many propositions at once, and which are to

be voted upon in the lump, they hide what is destined to

promote their own private views, or give a colour to it, by
joining it with things which they know will take hold of

the mind of the people.* " By presenting, in their speeches,

arguments and facts which men have no time to examine,

they lead tlie people into gross, and yet decisive errors : and

the common-places of rhetoric, supported by their personal

influence, ever enable them to draw to their side the majority

of votes.

On the other hand, the few (for there are, after all, some)

who having meditated on the proposed question, see the con-

sequences of the decisive step which is just going to be taken,

being lost in tlie crowd, cannot make their feeble voices to be

heard amidst the universal noise and confusion. They have

it no more in their power to stop the general motion, tlian a

man in the midst of an army, on a march, has it in his power

to avoid marching. In the mean time, the people are giving

their suffrages ; a majority appears in favour of the proposal

;

it is finally proclaimed as the general will of all ; and it is at

bottom nothing more than the effect of the artifices of a few

designing men, who are exulting among themselves.t

" It was thus the senate at Rome assumed to itself the power of
levying taxes. They promised, in the time of the war against the Vei-
entes, to give pay to such citizens as would enlist ; and to tlmt end
they estabhshed a tribute. The people, solely taken up with the idea

of not going to war at their own expense, were transported with so

much joy, that they crowded at the door of the senate, and laying
hold of the hands of the senators, called them their fathers

—

NikU
imquani, acceptum a plehe ianio gaiidio iruditur: concursum Uaquc ad curiam

esse, prehcnsatasque aceuntlum nianus, patrcs vera appellatoSf ^c. See Tit.

Liv. book iv.

t I might confirm all these things by numberless instances from
ancient history ; but if I may be allowed, in this case, to di'aw exam-
ples from my own country, et celcbrarc dowcstka factu^ I shall relate

facts which will be no less to, the purpose In Geneva, in the year

1707, a law was enacted, that a general assembly of the people should
be held, every live years, to treat of the affairs of the republic : but
the magistrates, who dreaded those assemblies, soon obtained from,

the citizens themselves the repeal of the law : and the first resolution

of the people, in the fix-st of those periodical assemblies (in the year
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111 a word, those who are acquainted with republican go-

vernments, and, in general, who know the manner in which

business is transacted in numerous assemblies, will not scruple

to affirm that the few who are united, who take an active part

in public affairs, and whose station makes them conspicuous,

have such an advantage over the many who turn their eyes

towards them, and are without union among themselves,

that, even with a middling degree of skill, they can at all

times direct, at their pleasure, the general resolutions ; that,

as a consequence of the very nature of things, there is no pro-

posal, however absurd, to which a numerous assembly of

men may not, at one time or other, be brought to assent—

1712) was to abolish them for ever. The profound secrecy with which
the magistrates prepared their proposal to the citizens on that subject,

and the sudden manner in which the latter, when assembled, were
acquainted with it, and made to give their votes upon it, have indeed
accounted but imperfectly for this strange determination of the peo-
ple ; and the consternation which seized tne whole assembly when the
result of the suffrages was proclaimed, has confirmed many in the
opinion that some unfair means had been used. The whole transac-

tion has been kept secret to this day ; but the common opinion on
this subject which has been adopted by M. Rousseau, in his Lcttrcs de

la Mo7itagnc, is this : The magistrates, it is said, had privately in-

structed the secretaries in whose cays the citizens were to xvMsper their

suffrages : when a citizen said approbation^ he was understood to ap-

prove the proposal of the magistrates ; when he said rejection^ he was
understood to reject the periodical assemhlies.

In the year, 1 738, the citizens enacted at once into laws a small
code of forty-four articles, by one single line of which they bound
themselves for ever to elect the four syndics (the chiefs of the council

of the twenty-five) out of the members of the same council ; whereas
they were before free in their choice. They at that time suffered also

the word approved to be slipped into the law mentioned in the note,

]). 150, which was transcribed from a former code : the consequence of
which was, to render the magistrates absolute masters of the legisla-

ture.

The citizens had thus been successively stripped of all ihevc political

rights, and had little more left to them than the pleasure of being
called a sovereii^n assembly when they met (which idea, it must be con-

fessed, preserved among them a spirit of resistance which it would
have been dangerous for the magistrates to provoke too far) and the
power of at least refusing to elect the four syttdics. Upon this privilege

the citizens a few years ago (A. D. 1 765 to 1 768) made their last stand

:

and a singular conjunction of circumstances having happened at the
same time, to raise and preserve among them, during three years, an
uncommon spirit of union and perseverance, they in the issue suc-

ceeded, in a great measure, to repair the injuries which they had been
made to do to themselves for two hundred years and more.
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and that laws would be wiser, and more likely to procure the

advantage of all, if they were to be made by drawing lots,

or casting dice, than by the suffrages of a multitude.

«^«^%'V«/«'V«

CHAPTER VI.

Advantages that accrue to the Peoplefrom appointing

Representatives.

TTOW then shall the people remedy the disadvantages that

necessarily attend their situation ? How shall they resist

the phalanx of those who have engrossed to themselves all the

honours, dignities, and power in the state ?

It will be by employing for their defence the same means

by which their adversaries carry on their attack :—it will be

by using the same weapons as they do—the same order—the

same kind of discipline.

They are a small number, and consequently easily united ;

—a small number must therefore be opposed to them, that a

like union may also be obtained. It is because they are a

small number, that they can deliberate on every occurrence,

and never come to any resolutions but such as are maturely

weighed :—it is because they are few, that they can have

forms which continually serve them for general standards to

resort to, approved maxims to which they invariably adhere,

and plans which they never lose sight of:—here, therefore, I

repeat it, oppose to them a small number, and you will ob-

tain the like advantages.

Besides, those who govera, as a farther consequence of

their being few, have a more considerable share, consequent-

ly feel a deeper concern in the success, whatever it may be,

of their enterprises. As they usually profess a contempt for

their adversaries, and are at all times acting an offensive part

against them, they impose on themselves an obligation of

conquering. They, in sliort, who are all alive from the most

powerful incentives, and aim at gaining new advantages.
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have to do with a multitude, who wanting only to preserve

what they already possess, are unavoidably liable to long in-

tervals of inactivity and supineness. But the people, by ap-

pointing representatives, immediately gain to their cause that

advantageous activity which they before stood in need of, to

put them on a par with their adversaries ; and those passions

become excited in their defenders, by which they themselves

cannot be actuated.

Exclusively charged with the care of public liberty, the

representatives of the people will be animated by a sense of

the greatness of the concerns with which they are intrusted.

Distinguished from the bulk of the nation, and forming

among themselves a separate assembly, they will assert the

rights of which they have been made the guardians, with all

that warmth with which the esprit de corps is used to in-

spire.* Placed on an elevated theatre, they will endeavour

to render themselves still more conspicuous ; and the art^and

ambitious activity of those who govern will now be encoun-

tered by the vivacity and perseverance of opponents actuated

by the love of glory.

Lastly, as the representatives of the people will naturally

be selected from among those citizens who are most favoured

by fortune, and will have consequently much to preserve,

they will, even in the midst of quiet times, keep a watchful

eye on the motions of power. As the advantages they pos-

sess will naturally create a kind of rivalship between them

and those who govern, the jealousy which they will conceive

against the latter will give them an exquisite degree of sensi-

bility on every increase of their authority. Like those deli-

cate instruments which discover the operations of nature,

while they are yet imperceptible to our senses, they will warn

the people of those things which of themselves they never

see but when it is too late ; and their greater proportional

share, whether of real riches, or of those which lie in the

opinions of men, will make them, if I may so express myself,

• If it had not been for an incentive of this kind, the English com-
nions would not have vindicated their right of taxation with so much
vigilance as they have done, against all enterprises (oilen perhaps in-

voluntary) of the lur(t«.
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the barometers, that will discover in its first beginning, every

tendency to a change in the constitution.*

CHAPTER VII.

The Subject coniinued.'^Tke Advantages that accrue to the

Peoplefrom their appointing Representatives are very incon-

siderable, unless they also entirely trust their Legislative Au-

thority to thein.

nPHE observations made in the preceding chapter are so

obvious, that the people themselves, in popular govern-

ments, have always been sensible of the truth of them, and

nevej thought it possible to remedy, by themselves alone, the

disadvantages necessarily attending their situation. When-
ever the oppressions of their rulers have forced them to resort

to some uncommon exertion of their legal powers, they have

immediately put themselves under the direction of those few

men who had been instrumental in informing and encourag-

ing them ; and when the nature of the circumstances has re-

quired any degree of firmness and perseverance in their con-

duct, they have never been able to attain the ends they pro-

posed to themselves, except by means of the most explicit

deference to those leaders whom they had thus appointed.

But, as these leaders, thus hastily chosen, are easily inti-

midated by the continual display which is made before them

of the tenors of power;—as that unlimited confidence which

the people now repose in them only takes place when public

liberty is in the utmost danger, and cannot be kept up other-

wise than by an extraordinary conjunction of circumstances,

in which those who govern seldom suffer themselves to be

caught more than once ;—the people have constantly sought

I

• All the above reasoning essentially requires that the representa-

tives of the people should be united in interests with the people.

We shall soon see that this union really prevails in the English con-
stitution, and may be called the master-piece of it.
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to avail themselves of the short intervals of superiority which

the chance of events had given them, for rendering durable

those advantages which they knew would, of themselves, be

but transitory, and for getting some persons appointed, whose

peculiar office it may be to protect them, and whom the con-

stitution shall thenceforward recognise. Thus it was that

the people of Lacedaemon obtained their ephorij and the peo-

ple of Rome their tribunes.

We grant this, will it be said ; but the Roman people ne-

ver allowed their tribunes to conclude any thmg definitively ;

they, on the contrary, reserved to themselves the right of

ratifying* any resolutions the latter should take. This, I an-

swer, was the very circumstance that rendered the institu-

tion of tribunes totally ineffectual in the event. The people

—

thus wanting to interfere, with their own opinions, in the re-

solutions of those on whom they had, in their wisdom, deter-

mined entirely to rely—and endeavouring to settle with a

hundred thousand votes things which would have been settled

equally well by the votes of their advisers—defeated in the

issue every beneficial end of their former provisions; and

while they meant to preserve an appearance of their sove-

reignty (a chimerical appearance, since it was under the di-

rection of others that they intended to vote) they fell back

into all those inconveniences which we have before menti-

oned.

The senators, the consuls, the dictators, and the other

great men in the republic, whom the people were prudent

enough to fear, and simple enough to believe, continued still

to mix with them, and play off their political artifices. They
continued to make speeches to them,t and still availed them-

• See Rousseau's Social Contract.

•f Valerius Maximus relates that the tribunes of the people having
offered to propose some regulations in regard to the j)rice of corn, in

a time ofgreat scarcity, Scipio Nasica over-ruled the assembly merely
by sayinff, " Silence, Romans I I know ])etter than you what is expe-
*' dient ior the republic.—AVhich words were no sooner heard by the
*• peojjle, than they sliowed by a silence full of veneration, that they
* were more affected by his authonty, than by the necessity of pro-
" viding for their own subsistence." Taccte, gitaso, Qidrites ! Plus
citim ego quam vos quid rcij)ublicce expcdiat intdUgo.—Qua voce audita^

2
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selves of their privilege of changing at their pleasure the

place and form of tlie public meetings. Wlien they did

not find it possible by such means to direct the I'esolutions

of the assemblies, they pretended that the omens were not

favourable, and imder this pretext, or others of the same

kind, they dissolved them.* And the tribunes, when they

had succeeded so far as to effect an union among themselves,

thus were obliged to submit to the pungent mortification of

seeing those projects which they had pursued with infinite

labour, and even through the greatest dangers irrecoverably

defeated by the most despicable artifices.

When, at other times, they saw that a confederacy was car-

rying on with uncommon warmth against them, and despair-

ed of succeeding by employing expedients of the above kind,

or were afraid of diminishing their efficacy by a too frequent

use of them, they betook themselves to other stratagems.

They then conferred on the consuls, by the means of a short

form of words for the occasion,t an absolute power over the

lives of the citizens, or even appointed a dictator. The peo-

ple at the sight of the state masquerade which was displayed

before them, were sure to sink into a state of consternation :

and the tribunes, however clearly they might see throu^
the artifice, also trembled in their turn, when they thus be-

held themselves left without defenders.^

At other times they brought false accusations against the

tribunes before the assembly itself; or, by privately slander-

ing them with the people, totally deprived them of their

confidence. It was through artifices of this kind, that the

mniics^ plcno vcncratlonls s^llcviio, majorcm ejus auctorUalis qiiam aUmcnio-

rum suorum curani egerunt.
* Quid enim majiis est, si de jure angnrum qticcrimus (says Tully, who

was himself an augur, and a senator also) quam posse a sumjuis hnptriis

it sum/nis potcstatilus comUiatus ct concilia vel instituta divdtterc vel haliia

rcscindcre? Quid gravius, quam rem susccptam dirii)ii, si nnus ougur alxvj^I

(id est, alium diem) dixerit ? See De I^egib. lib. ii. § 12.

•f Vidcat conml nc quid dctrimenti respuldica capi<tt.

"^ " The tribunes of the people," says I^ivy, who was a great ad-
mirer of the aristocratical power, " and the people themselves, dui-st
" neither lift up their eyes, nor even nmtter in the presence of the
" dictator." JVt'c adversus dictato?iam vim, a?it tribuui plcbis aut ipsa

pkbs, attolkrc oculos, aut fusccre, audebaut See Tit. Liv. lib. vi. 5; l(j.

H
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people were brought to behold, without concern, the murder

of Tiberius Gracchus, the only Roman that was really vir-

tuous—the only one who truly loved the people. It was also

in the same manner that Caius, who was not deterred by his

brother's fate from pursuing the same plan of conduct, was

in the end so entirely forsaken by the people, that nobody

could be found among them who would even lend him a

horse to fly from the fury of the nobles : and he was at last

compelled to lay violent hands upon himself, while he in-

voked the wrath of the gods on his inconstant fellow-citizens.

At other times, they raised divisions among the people.

Formidable combinations broke out suddenly on the eve of

important transactions ; and all moderate men avoided attend-

ing assemblies, where they saw that all was to be tumult and

confusion.

In fine, that nothing might we wanting to the insolence

with which they treated the assemblies of the people, they

sometimes falsified the declarations of the number of the

votes ; and once they even went so far as to carry off the urns

into which the citizens were to throw their suffrages.*

• The reader, with respect to all the above observations, may see

Plutarch's Lives, particularly the lives of the two Gracchi. I must
add, that I have avoided drawing any instance from those assemblies,

in which one-half of the people were made to arm themselves against

the other. I have here only alluded to those times which immedi
ately either preceded or followed the third Punic war, as these are

commonly called the best period of the republic.
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CHAPTER VIII.

The Subject concluded—Effects that have resulted, in the En-

glish government, from the People's Power being completely

delegated to their Representatives.

]gUT when the people have enturely trusted theu* power to

a moderate number of persons, affah's immediately take a

widely different turn. Those who govern are from that mo-

ment obliged to leave off all those stratagems which had

hitherto insured their success. Instead of those assemblies

which they affected to despise, and were perpetually com-

paring to storms, or to the current of the Euripus,^ and

in regard to which they accordingly thought themselves at

liberty to pass over the rules of justice, they now find that

they have to deal with men who are their equals in point of

education and knowledge, and their inferiors only in point of

rank and form. They, in consequence, soon find it neces-

sary to adopt quite different methods ; and above all, become

very careful not to talk to them any more about the sacred

chickens, the white or black days, and the Sibylline books.—

As they see their new adversaries expect to have a proper re-

gard paid to them, that single circumstance inspires them
with it :—as they see them act in a regular manner, observe

constant rules, in a word, proceed with form, they come to

look upon them with respect, for the very same reason which

makes them themselves to be reverenced by the people.

The representatives of the people, on the other hand, do

not fail soon to procure for themselves every advantage that

may enable them effectually to use the powers with which
they have been instrusted, and to adopt every rule of pro-

ceeding that may make their resolutions to be truly the result

of reflection and deliberation. Thus it was that the repre-

* Tully makes no end of his similes on this subject. Quod cnhn
frclum^ quern Euripum^ tot rnotus, tantas etiam varias habere puiatis agita-

liones flnctumn^ qiiantas perturbationes ct quaulos cpstus liahet ratio cofuitiO'

rum ? See Orat. pro Muraena

—

Cojicio, says he in another place, quce

ex i?nj)er'ttUsimis constat, ^c. De Amicitia, § 25.

H 2
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sentatives of the English nation, soon after their first esta-

blishment, became formed into a separate assembly: they
afterwards obtained the liberty of appointing a president :

soon after, they insisted upon their being consulted on the

last form of the acts to which they had given rise :—^lastly,

they insisted on thenceforth framing them themselves. In
order to prevent any possibility of surprise in the course of

their proceedings, it is a settled rule with them that every

proposition, or bill, must be read three times, at different

prefixed days,* before it can receive a final sanction : and be-

fore each reading of the bill, as well as at its first introduction,

an express resolution must be taken to continue it under consi-

deration. If the bill be rejected in any one of those several

operations, it must be dropped, and cannot be proposed again

during the same session.t

The commons have been, above all, jealous of the freedom

of speech in their assembly. They have expressly stipulated,

as we have mentioned above, that none of their words or

speeches should be questioned in any place out of their house.

In fine, in order to keep their deliberations free from every

kind of influence, they have denied their president the right

to give his vote, or even his opinion ;—they moreover have

settled it as a rule, not only that the king could not send to

them any express proposal about laws, or other subjects, but

even that his name should never be mentioned in the delibe-

rations.:}:

But that circumstance which, of all others, constitutes the

superior excellence of government in which the people act

* On some occasioire, however, a bill of ui^ent necessity has been
read three times in one dffj/.—F.dit.

•f It is moreover a settled rule in the house of commons, that no
member is to speak more than once in the same debate. When the

number and nature of the clauses of a bill require that it should be
discussed in a free manner, a committee is appointed for the purpose,

who are to make their report afterwards to the house. When the

subject is of importance, this committee is formed of the whole house,

which still continues to sit in the same place, but in a less solemn
manner, and under another president, wlio is called the chairman of

the committee. In order to form the house again, the mace is re-

placed on the table, and the speaker goes again into his chair.

4: If any person should laention in his si)eech, what the king reislica
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only through their representatives, that is, by means of an

assembly formed of a moderate number of persons, and in

which it is possible for every member to propose new sub-

jects, and to argue and to canvass the questions that arise

—is, that such a constitution is the only one capable of the

immense advantage (of which perhaps I did not convey an

adequate idea to the reader when 1 mention it before*) of

putting into the hands of the people the moving springs of the

legislative authority.

In a constitution where the people at large exei'cise the

function of enacting the laws, as it is only to those persons

towards whom the citizens are accustomed to turn their eyes,

that is, to the very men who govern, that the assembly have

either time or inclination to listen, they acquire, at length,

as has constantly been the case in all republics, the exclusive

riglit of proposing, if they please, when they please, in what
manner they please. A prerogative this, of such extent, that

it would suffice to put an assembly, formed of men qf the

greatest pai*ts, at the mercy of a few dunces, and renders

completely illusory the boasted power of the people. Nay
more, as this prerogative is thus placed in the very hands of

the adversaries of tlie people, it forces the people to remain

exposed to their attacks, in a condition perpetually passive,

and takes from them the only legal means by which they

might effectually oppose their usurpations.

To express the whole in a few words—A representative

constitution places the remedy in the hands of those who feel

the disorder : but a popular constitution places the remedy
in the hands of those who cause it : and it is necessarily pro-

ductive, in the event, of the misfortune—ofthe political cala-

mity, of trusting the care and the means ofrepressing the inva-

sions of power, to the men who have the enjoyment of power.

should hct "dcould he glad to see, &c. he would be immediately called to

order^ for attempting to influence the delate,
* See chap. iv. of this book.
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CHAPTER IX.

A farlher Disadvantage of Republican Governments.— The

People are necessarily/ betrayed by those in whom they trust.

TTOWEVER, those general assemblies of a people who
were made to determine upon things which they neither

understood nor examined—that general confusion in which

the ambitious could at all times hide their artifices, and carry

on their schemes with safety—were not the only evils attend-

ing the ancient commonwealths. There was a more secret

defect, and a defect that struck immediately at the very vitals

of it, inherent in that kind of government.

It was impossible for the people ever to have faithful de-

fenders. Neither those whom they had expressly chosen, nor

those whom some personal advantages enabled to govern the

assemblies (for the only use, I must repeat it, which the peo-

ple ever make of their power is, either to give it away, or

allow it to be taken from them) could possibly be united to

them by any common feeling of the same concerns. As their

influence put them, in a great measure, upon a level with

those who were invested with the executive authority, they

cared little to restrain oppressions out of the reach of which

they saw themselves placed. Nay, they feared they should

thereby lessen a power which they knew was one day to be

their own ; if they had not even already an actual share in it.*

Thus, at Rome, the only end which the tribunes ever pur-

sued with any degree of sincerity and perseverance was, to

procure to the people, that is, to themselves, an admission to all

the different dignities in the republic. After having obtained

that a law should be enacted for admitting plebeians to the

consulship, they procured for them the liberty of intermarry-

• How could it be expected that men who entertained views of

being pnetors, would endeavour to restrain the power of the praetors

—that men who aimed at being one day consuls, would wish to limit

tjie power of the consuls—that men whom their influence among the

people made sure of getting into the senate, would seriously endea-

Tour to confine the authority of the senate ?
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ing with the patricians. They afterwards rendered them ad-

missible to the dictatorship, to the office of mihtary tribune,

to the censorship : in a word, the only use they made of the

power of the people was, to increase privileges which they

called the privileges of all, though they and their friends alone

were ever likely to have the enjoyment of them.

We do not find that they ever employed the power of the

people in things really beneficial to the people. We do not

find that they ever set bounds to the terrible power of its

magistrates—that they eve;* repressed that class of citizens

who knew how to make their crimes pass uncensured—in a

word, that they ever endeavoured, on the one hand to regu-

late, and on the other to strengthen, the judicial power ; pre-

cautions these, without which men might struggle to the end

of time, and never attain true liberty.*

And indeed the judicial power, that sure critermi of the

goodness of a government, was always, at Rome, a mere in-

strument of tyranny. The consuls were at all times invested

with an absolute power over the lives of the citizens. The
dictators possessed the same right ; so did the praetors, the

tribunes of the people, the judicial commissioners named by
the senate, and so, of course, did the senate itself: and the

fact of the three hundred and seventy deserters whom it com-

manded to be tlirown at one time, as Livy relates, from the

Tarpeian rock, sufficiently shows that it well knew how to

exert its power upon occasion.

It even may be said, that, at Rome, the power of life and
death, or rather the right of killing, was annexed to every

kind of authority whatever, even to that which results from
mere influence or wealth; and the only consequence of the

murder of the Gracchi, which was accompanied by the

slaughter of three hundred, and afterwards of four thou-

sand unarmed citizens, whom the nobles knocked on the head,

was, to engage the senate to erect a temple to Concord. The
Lex Porcia de tergo civium, which has been so much celebra-

ted, was attended with no other effect than tliat of more com-

• Without such precautions, laws mustalways be, as Pope expresses
it,

*' Still for the strong too weak, the weak too strong."
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pletely securing, against the danger of a retaliation such con-

suls, praetors, quaestors, &c. as, like Verres, caused the in-

ferior citizens of Rome to be scourged with rods, and put to

death upon crosses, through mere caprice and cruelty.*

In fine, nothing can more completely show to what degree

the tribunes had forsaken the interest of the people, whom
tliey were appointed to defend, than the fact of tlieir having

allowed the senate to invest itself with the power of taxation :

they even suffered it to assume to itself the power, not only

of dispensing with the laws, but also of abrogating them.t

In a word, as the necessary consequence of the commimica-

hiliiy of power, a circumstance essentially inherent in the re-

publican form of government, it is impossible for it ever to

be restrained within certain rules. Those who are in a con-

dition to control it, from that very circumstance become its

defenders. Though they may have risen, as we may sup-

pose, from the humblest stations, and such as seemed totally

to preclude them from all ambitious views, they have no
sooner reached a certain degree of eminence, than they begin

to aim higher. Their endeavours had at first no other object,

• If we turn our eyes to Lacedaemon, we shall see, from several
iifttances of the justice of the ephori, that matters were a little better
ordered there, in regard to the administration of public justice. And
in Athens itself, the only one of the ancient commonwealths in which
the people seem to have enjoyed any degree of real liberty, we see
the magistrates proceed nearly in the same manner as they now do
among the Turks : and I think no other proof needs to be given than
the story of that barber in the Piraeus, who having spread about the
town the news of the overthrow of the Athenians in Sicily, which he
had heard from a stranger who had stopped at his shop, was put to

the torture, by the command of the archons, because he could not tell

the name of his author—See Pint. Life of Nlcias.

-} There are frequent instances of the consuls taking away from the
Capitol the tables of the laws passed under their predecessors. Nor
was this, as we might at first be tempted to believe, an act of violence

' which success alone could justify ; it Avas a consequence of the acknow-
ledged power enjoyed by the senate, cujm crat gravissirnum judicium de

jure leffum, as we may see in several places in Tully. Nay, the au-

gurs themselves, as this author informs us, enjoyed the same privi-

lege. " If laws have not been laid before the people in the legal
» form, they (the augurs) may set them aside ; as was done with re-

«' spect to the Lex Tatia, by the decrees of the college, and to the
•• Leges Livive, by the advice of Philip, who was consul and augur."

Legem^ si non jure rogaia esi^ toUerc possunt ; vt Taliam, decreio collegii,

ut Lh'Ms, cousilio PMIippii consuUtct auffwis.-^See De Legib, lib. ii. § 12.



OT ENGLAND. 177

as they professed, and perhaps with sincerity, than to see

the laws impartially executed : their only view now is to set

themselves above them ; and seeing themselves raised to the

level of a class of men who possess all the power and enjoy

all the advantages in the state, they make haste to associate

themselves with them.*

Personal power and independence on the laws being, in

such states, the immediate consequence of the favour of* the

people, they are under an unavoidable necessity of being be-

trayed. Corrupting, as it were, every thing they touch, they

cannot show a preference to a man, but they thereby attack

his virtue ; they cannot raise him, without immediately losing

him and weakening their own cause ; nay, they inspire him

with views directly opposite to their own, and send him to

join and increase the number of their enemies.

Thus, at Rome, after the feeble barrier which excluded

the people from offices of power and dignity had been thrown

down, the great plebeians, whom the votes of the people be-

gan to raise to those offices, were immediately received into

the senate, as has been just now observed. From that period,

their families began to form, in conjunction with the ancient

patrician families, a new combination, or political association of

persons ;t and as this combination was formed of no particu-

lar class of citizens, but of all those who had influence enough

to gain admittance into it, a single overgrown head was now
to be seen in the republic, which, consisting of all who had

• Which alwajs proves an easy thing. It is in commonwealths the
particular care of that class of men who are at the head of the state,

to keep a watchful eye over the people, in order to draw over to their
own party any man who happens to acquire a considerable influence
among them ; and this they are (and indeed must be) the move at-

tentive to do, in proportion as the nature of the government is more
democraticaL
The constitution of Kome had evc^i made express provisions on

that subject. Not only the censors could at once remove any citizen
into what tribe they pleased, and even into the senate (and we may
easily believe that they made a political use of this privilege ;) but ft

was moreover a settled rule, that all persons who had been promoted
to any public office by the people, such as the consulship, tlie aedile-

ship, or tribuncship, became, ijjw facto, members of the senate,-f-Se^
^liddleton's Dissertation on the lionian Senate^

-J-
Called ndbiks and ndbUitag,

H 5
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either wealth or power of any kind, and disposing at will of

tlie laws and the power of the people,* soon lost all regard

to moderation and decency.

Every constitution, therefore, whatever may be its form,

which does not provide for inconveniences of the kind here

mentioned, is a constitution essentially imperfect. It is in

man himself that the source of the evils to be remedied lies ;

general precautions therefore can alone prevent them. If it

be a fatal error entirely to rely on the justice and equity of

those who govern, it is an error no less dangerous to imagine,

that, while virtue and moderation are the constant compa-

nions of those who oppose the abuses of power, all ambition,

all thirst after dominion, have retired to the other party.

Though wise men, led astray by the power of names, and

tlie heat of political contentions, may sometimes lose sight of

what ought to be their real aim, they nevertheless know that

it is not against the Apiij the Cmnncatiii, the Cethegi, but

against all those who can influence the execution of the laws,

that precautions ought to be taken ;—that it is not the consul,

the praetor, the archon, the minister, the king, whom we
ought to dread, nor the tribune, or the representative of the

people, on whom we ought implicitly to rely ; but that all

those persons, without distinction, ought to be the objects of

our jealousy, who by any methods and under any names

whatsoever, have acquired the means of turning against each

individual the collective strength of all, and have so ordered

things around themselves, that whoever attempts to resist

them, is sure to find himself engaged alone against a thousand.

• It was, in several respects, a misfortune for the people of Rome,
whatever may have been said to the contrary, by the writers on this

subject, that the distinction between the patricians and the plebeians

was ever abolished ; though, to say the truth, this was an event which
could not be prevented.

«l
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CHAPTER X.

Ftmdamental Difference befween the English Government and

the Governments just described.—In England all Executive

Authority is placed out of the Hands of those in whom the

People trust.— Usefulness of the Power of the Crown.

TN what manner then has the English constitution contrived

to find a remedy for evils which, from the very nature

of men and things, seem to be irremediable ? How has it

found means to oblige those persons to whom the people

have given up their power, to make them effectual and last-

ing returns of gi-atitude ?—those who enjoy an exclusive au-

thority, to seek the advantage of all ?—those who make the

laws, to make only equitable ones ?—It lias been by subjecting

themselves to those laws, and for that purpose excluding

them from all share in the execution of them.

Thus, the parliament can establish as numerous a standing

army as it will ; but immediately another power comes for-

ward, which takes the absolute command of it, fills all the

posts in it, and directs its motion at its pleasure. The par-

liament may lay new taxes ; but immediately another power

seizes the produce of them, and alone enjoys the advantages

and glory arising from the disposal of it. The parliament

may even, if you please, repeal the laws on which the safety

of the subject is grounded ; but it is not their own caprices

and arbitrary humours, it is the caprices and passions of other

men, which they will have gratified, when they shall thus

have overthrown the columns of public liberty.

And the English constitution has not only excluded from

any share in the execution of the laws, those in whom the

people trust for the enacting them, but it has also taken from

them what would have had the same pernicious influence on
their deliberations—the hope of ever invading that executive

authority, and transferring it to themselves.

This authority has been made in England one single, in-

divisible prerogative ; it has been made for ever the inalieu-
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able attribute of one person^ marked out and ascertained be-

forehand by solemn laws and long established custom ; and all

the active forces in the state have been left at his disposal.

In order to secure this prerogative still farther against all

possibility of invasions from individuals, it has been height-

ened and strengthened by every tiling that can attract and

fix the attention and reverence of the people. The povi^er of

conferring and withdrawing places and employments has also

been added to it ; and ambition itself has thus been interested

in its defence and service.

A share in the legislative power has also been given to the

man to whom this prerogative has been delegated ; a passive

s-iare indeed, and the only one that can, with safety to the

state, be trusted to him, but by means of which he is ena-

bled to defeat every attempt against his constitutional autho-

iity.

Lastly, he is the only self-existing and permanent power

in the state. The generals, the ministers of state, are so only

by the continuance of his pleasure. He would even dismiss

the parliament itself, if ever he saw it begin to entertain dan-

gerous designs ; and he needs only say one word to disperse

every power in the state that may threaten his authority.

Formidable prerogatives these ; but with regard to which we
shall be inclined to lay aside our apprehensions, if, on one

hand, we consider the great privileges of the people by which

they have been counterbalanced, and, on the other, the hap-

py consequences that result from their being thus united.

From this unity, and, if I may so express myself, this total

sequestration of the executive authority, this advantageous

consequence in the first place results—the attention of the

whole nation is directed to one and the same object. The
people, besides, enjoy this most essential advantage, which

they would vainly endeavour to obtain under the government

of many;—they can give their confidence, without giving

power over themselves, and against themselves : they can

appoint trustees, and yet not give themselves masters.

Those men to whom the people have delegated the power

of framing the laws, are thereby made sure to feel tlie whole

pressure of them. They can increase the prerogatives of th«
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executive authority, but they cannot invest themselves with

it :—they have it not in their power to command its motions,

they only can unbind its hands.

They are made to derive their importance from (nay, they

are indebted for their existence to) the need in which that

power stands of their assistance ; and they know that they

would no sooner have abused the trust of the people, and

completed the treacherous work, than they would see them-

selves dissolved, spurned, like instruments now spent and

become useless.

The same disposition of things also prevents in England

that essential defect, inherent in the government of many,

which has been described in the preceding chapter.

In that sort of government, the cause of the people, as has

been observed, is continually deserted and betrayed. The
arbitrary prerogatives of the governing powers are at all times

either openly or secretly favoured, not only by those in whose

possession they are—not only by those who have good reason

to hope that they shall at some future time share in the exercise

of them—but also by the whole crowd of those men who,

in consequence of the natural disposition of mankind to over-

rate their own advantages, fondly imagine, either that they

shall one day enjoy some branch of this governing authority,

or that they are even already, in some way or other, asso-

ciated to it.

But as this authority has been made, in England, the in-

divisible, inalienable attribute of one alone, all other persons

in the state are, ipsofaclo, interested to confine it within iti

due bounds. Liberty is thus made the common cause of all

;

the laws that secure it are supported by men of every rank

and order ; and the Habeas Corpus Act, for instance, is as

zealously defended by the first nobleman in the kingdom as

by the meanest subject.

Even the minister himself, in consequence of this inalicn-

ahilihj of the executive authority, is equally interested with

his fellow-citizens to maintain the laws on which public liberty

is founded. He knows, in the midst of his schemes for en-

joying or retaining his authority, that a court intrigue or a

caprice may at every instant confound him with the multi-
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tude, and the rancour of a successor, long kept out, send

him to linger in the same prison which his temporary pas-

sions might tempt him to prepare for others.

In consequence of this disposition of things, great men are

made to join in a common cause with the people, for restrain-

ing the excesses of the governing power ; and, which is no

less essential to the public welfare, they are also, from the

same cause, compelled to restrain the excess of their own pri-

vate power and influence ; and a general spirit of justice be-

comes thus diffused through all parts of the state.

The wealthy commoner, the representative of the people,

the potent peer, always having before their eyes the view of a

formidable power—of a power, from the attempts of which

they have only the shield of the laws to protect them, and
which would, in the issue, retaliate a hundred-fold upon them
and their acts of violence—are compelled, both to wish only

for equitable laws, and to observe them with scrupulous exact-

ness.

Let then the people dread (it is necessary to the preserva-

tion of their liberty) but let them never entirely cease to love,

the throne, that sole and indivisible seat of all the active

powers in the state.

Let them know it is that, which, by lending an immense

strength to the arm of justice, has enabled her to bring to

account, as well the most powerful as the meanest offender—

which has suppressed, and, if I may so express myself, weed-

ed out all those tyrannies, sometimes confederated with, and

sometimes adverse to, each other, winch incessantly tend to

grow up in the middle of civil societies, and are the more

terrible in proportion as they feel themselves to be less firmly

established.

Let them know, it is that, which, by making all honours

and places depend on the will of one man, has confined within

private walls those projects, the pursuit of which, informer

times, shook the foundations of whole states j^—^has changed

into intrigues the conflicts, the outrages of ambition ;—and

that those contentions which, in the present times, afford

them only matter of amusement, are the volcanoes which set

in flames the ancient commonwealths,
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It is that which, leaving to the rich no other security for

his palace than that which the peasant has for his cottage,

has united his cause to that of the latter—the cause of the

powerful to that of the helpless—the cause of the man of

extensive influence and connexions to that of him who is with^

out friends.

It is the throne above all, it is this jealous power, which
makes the people sure that its representatives never will be

any thing more than its representatives : at the same time it

is the ever-subsisting Carthage, which vouches to it for the

duration of their virtue.

CHAPTER XI.

The Towers which the People themselves exercise,—The

Election of Members of Parliament.

HTHE English constitution having essentially connected the

fate of the men to whom the people trust their power

with that of the people themselves, really seems, by that

caution alone, to have procured the latter a complete security.

However, as the vicissitude of human affairs may, in pro-

cess of time, realise events which at first had appeared most

improbable, it might happen that the ministers of the execu-

tive power, notwithstanding the interest they themselves have

in the preservation of public liberty, and in spite of the pre-

cautions expressly taken to prevent the effect of their influ-

ence, should at length employ such efficacious means of cor-

ruption as might bring about a surrender of some of the laws

upon which this public liberty is founded. And though we
should suppose that such a danger would really be chimerical,

it might at last happen, that conniving at a vicious adminis-

tration, and being over-liberal of the produce of general la-

bour, the representatives of the people might make them
suffer many of the evils which attend worse forms of govern^

ment.
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Lastly, as their duty does not consist only in preserving

their constituents against the calamities of an arbitrary go-

vernment, but moreover in procuring them the best admini-

stration possible, it might happen that they would manifest,

in this respect, an indifference which would, in its conse-

quences, amount to a real calamity.

It was, therefore, necessary that the constitution should

furnish a remedy for all the above cases : now, it is in the

right of electing members of parliament, that this remedy

lies.

When the time is come at which thie comnilsslon, given by

the people to their delegates, expires, they again assemble in

their several towns or counties : on these occasions they have

it in their power to elect again those of their representatives

whose former conduct they approve, and to reject those who
have contributed to give rise to their complaints. A simple

remedy this, and which only requiring, in its application, a

.

knowledge of matters of fact, is entirely within the reach of

the abilities of the people ; but a remedy, at the same time,

which is the most effectual that could be applied ; for as the

evils complained of arise merely from the peculiar dispositions

of a certain number of individuals, to set aside tliose indivi-

duals is to pluck up the evil by the roots.

But I perceive, that, in order to make the reader sensible

of the advantages that may accrue to the people of England

from their right of election, there is another of their rights,

of which it is absolutely necessary that I should first give an

account.
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CHAPTER XII.

The Siihject continued.—Liberty of the Press,

y\ S the evils that may be complained of in a state do not

always arise merely from the defect of the laws, but also

from the non-execution of them ; and this non-execution of

such a kind, that it is often impossible to subject it to any

express punishment, or even to ascertain it by any previous

definition ; men,* in several states, have been led to seek for

an expedient that might supply the unavoidable deficiency

of legislative provisions, and begin to operate, as it were,

from the point at which the latter began to fail : I mean here

to speak of the censorial power—a power which may product

excellent effects, but the exercise of which (contrary to that

of the legislative power) must be left to the people them-

selves.

As the proposed end of legislation is not, according to what

has been above observed, to have the particular intentions of

individuals, upon every case, known and complied with, but

solely to have what is most conducive to the public good, on

the occasions that arise, found out and established, it is not

an essential requisite in legislative operations that every in-

dividual should be called upon to deliver his opinion ; and

since this expedient, which at first sight appears so natural,

of seeking out by the advice of all that which concerns all, is

found liable, when carried into practice, to the greatest in^

conveniences, we must' not hesitate to lay it aside entirely.

But as it is the opinion of individuals alone which constitutes

the check of a censorial power, this power cannot produce

its intended effect any farther than this public opinion is

made known and declared : the sentiments of the people are

the only thing in question here : it is therefore necessary that

the people should speak for themselves, and manifest those

sentiments. A particular court of censure would essentially

frustrate its intended purpose : it is attended, besides, vfixh

very great inconveniences.
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As the use of such a rcourt is to determine upon those

cases which lie out of the reach of the laws, it cannot be tied

down to any precise regulations. As a further consequence

of the arbitrary nature of its functions, it cannot even be sub-

jected to any constitutional check ; and it continually presents

to the eye the view of a power entirely arbitrary, and which

in its different exertions may affect, in the most cruel manner,

the peace and happiness of individuals. It is attended, be-

sides, with this very pernicious consequence, that by dictat-

ing to the people their judgments of men or measures, it

takes from them that freedom of thinking, which is the noblest

privilege, as well as the firmest support of liberty.*

We may therefore look upon it as a farther proof of the

soundness of the principles on which the English constitution

is founded, that it has allotted to the people themselves the

province of openly canvassing and arraigning the conduct of

those who are invested with any branch of public authority ;

and that it has thus delivered into the hands of tlie people

at large the exercise of the censorial power. Every subject

in England has not only a right to present petitions to the

king, or to the houses of parliament, but he has a right also

to lay his complaints and observations before the public, by
means of an open press. A formidable right this, to those

who rule mankind; and which, continually dispelling the

cloud of majesty by which they are surrounded, brings them

• M. de Montesquieu, and IM. llousseau, and indeed all the writers

on this subject I have met with, bestow vast encomiums on the cen-
sorial tribunal that had been instituted at Home :—they have not been
aware that this power of censure, lodged in the hands of peculiar

magistrates, with other discretionary powers annexed to it, was no
other than a piece of state-craft, like those described in the preceding
chapters, and had been contrived by the senate as an additional mean
of securing its authority. Sir Thomas More has also adopted similar

opinions on the subject : and he is so far from allowing the people to

canvass the actions of their rulers, that, in his System of Policy,

which he calls yln Account of Utopia (the happy region, eu and tottoj)

he makes it death for individuals to talk about the conduct of govern-

ment.
I feel a kind of pleasure, I must confess, to observe on this occa-

sion, that though I have been called by some an advocate for power,

I have carried my ideas of liberty farther than many writers who have

mentioned that word with much enthusiasm.
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to a level with the rest of the people, and strikes at the very-

being of their authority.

And indeed this privilege is that which has been obtained

by the English nation with the greatest difficulty, and latest

in point oftime, at the expense of the executive power. Free-

dom was in every other respect already established, when the

English were still, with regard to the public expression of

their sentiments, under restraints that may be called despo-

tic. History abounds with instances of the severity of the

Court of Star-chamber, against those who presumed to

write on political subjects. It had fixed the number of

printers and printing-presses, and appointed a licenserj with-

out whose approbation no book could be published. Be-

sides, as this tribunal decided matters by its own single autho-

rity, without the intervention of a jury, it was always ready

to find those persons guilty whom the court was pleased to

look upon as such ; nor was it indeed "without ground that

the chief-justice Coke, whose notions of liberty were some-

what tainted with the prejudices of the times in which he

lived, concluded the eulogiums he bestowed on this comt
with saying, that, " the right institution and orders thereof

*' bemg observed, it doth keep all England in quiet.

After the court of Star-chamber had been abolished, the

Long Parliament, whose conduct and assumed power were

little better qualified to bear a scrutiny, revived the regula-

tions against the freedom of the press. Charles the Second,

and after him James the Second, procured farther renewals of

them. These latter acts having expired in the year I692,

were at this sera, although posterior to the Revolution, con-

tinued for two years longer ; so that it was not till the year

16.9I', that, in consequence of the parliament's refusal to pro-

long the prohibitions, the freedom of the press (a privilege

which the executive power could not, it seems, prevail upon

itself to yield up to the people) was finally established.

In what, then, does this liberty of the press precisely con-

sist ? Is it a liberty left to every one to publish any thing

that comes into his head? To calumniate, to blacken, whom-
soever he pleases ? No ; the same laws that protect the per-

son and the property of the individual, do also protect his
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reputation ; and they decreed against libels, when really so,

punishments of much the same kind as are established in

other countries. But, on the other hand, they do not allow,

as in other states, that a man should be deemed guilty of

a crime for merely publishing something in print ; and they

appoint a punishment only against him who has printed things

that are in their nature criminal, and who is declared guilty

of so doing by twelve of his equals, appointed to determine

upon his case, with the precautions we have before described.

The liberty of the press, as established in England, con-

sists therefore (to define it more precisely) in this, that nei-

ther the couipts of justice, itor any other judges whatever, are

authorised to take notice of writing intended for the press,

but are confined to those which are actually printed, and
must, in these cases, proceed by the trial by jury.

It is even this latter circumstance which more particularly

constitutes the freedom of the press. If the magistrates,

though confined in their proceedings to cases of criminal pub-
lications, were to be the sole judges of the criminal nature

of the things published, it might easily happen that, with

regard to a point which, like this, so highly excites the jea-

lousy of the governing powers, they would exert themselves

with so much spirit and perseverance, that they might at

length succeed in completely striking off all the heads of the

hydra.

But whether the authority of the judges be exerted at the

motion of a private individual, or whether it be at the in-

stance of the government itself, their sole office id to declare

the punishment established by the law :—it is to the jury

alone that it belongs to determine on the matter of law, as

well as on the matter of fact ; that is, to determine, not only

whether the writing which is the subject of the charge has

really been composed by the man charged with having done

it, and whether it be really meant of the person named in

the indictment—but also whether its contents are criminal.

And though the law in England does not allow a man, pro-

secuted for having published a libel, to offer to support by
evidence the truth of the -facts contained in it* (a mode of

• In actions for damages between individuals, the case, ifI mistaica
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proceeding which would be attended with very mischievous

consequences, and is every where prohibited) yet, as the in^

dictment is to express that the facts are false, inaliciotis, &c.

and the j ivy, at the same time, are sole masters of their vir-

dict—that is, may ground it upon what considerations they

please—it is very probable that they would acquit the accused

party, if the fact asserted in the writing before them, were

matter of undoubted truth, and of a general evil tendency.

They, at least, would certainly have it in their power.

And it is still more likely that this would be the case, if

the conduct of the government itself was arraigned ; because,

besides this conviction which we suppose in the jurj^ of the

certainty of the facts, they would also be influenced by their

sense of a principle generally admitted in England, and
which, in a late celebrated cause, was strongly insisted upon,

viz. That, " though to speak ill of individuals deserved repre-
" hension, yet the public acts of government ought to lie

" open to public examination, and that it was a service done
" to the state to canvass them freely."*

And indeed this exti*eme security with which every man
in England is enabled to communicate his sentiments to the

public, and the general concern which matters relative to the

government are always sure to create, have wonderfully mul-
tiplied all kinds of public papers. Besides those which, being

published at the end of every year, month, or week, present

to the reader a recapitulation of every thing interesting that

may have been done or said during their respective periods,

there are several others, which making their appearance every

day, or every other day, communicate to the public the several

measures takenby thegovernment, as well as the different causes

of any importance, whether civil or criminal, that occur in the

courts of justice, and sketches from the speeches either of the

advocates, or the judges, concerned in the management and

decision of them. During the time the parliament continues

not, is different, and the defendant is allowed to produce evidence of
the facts asserted by him.

* See Serjeant Glynn's Speech for Woodfall in the prosecution

ajiainst the latter, by the attorney-general, for publishhig Junius'

lA'tter to the King.
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sitting, the votes or resolutions of the house of commons are

daily published by authority ; and the most interesting

speeches, in both houses are taken down in short-hand,*

and communicated to the public in print.

Lastly, the private anecdotes in the metropolis, and the

country, concur also towards filling the collection ; and as

the several public papers circulate, or are transcribed into

others, in the different country towns, and even find their

way into the villages, where every man, down to the labourer,

peruses them with a sort of eagerness, every individual thus

becomes acquainted with the state of the nation, from one

end to the other ; and by these means the general intercourse

is such, that the three kingdoms seem as if they were one

single town.

And it is this public notoriety of all things that constitutes

the supplemental power, or check, which, we have above ~

said, is so useful to remedy the imavoidable insufficiency of

the laws, and keep within their respective bounds all those

persons who enjoy any share of public authority.

As they are thereby made sensible that all their actions

are exposed to public view, they dare not venture upon those

acts of partiality, those secret connivances at the iniquities of

particular persons, or those vexatious practices which the

man in office is but too apt to be guilty of, when, exercising

his office at a distance from the public eye, and as it were in

a corner, he is satisfied that, provided he be cautious, he

may dispense with being just. Whatever may be the kind

of abuse in which persons in power may, in such a state of

things, be tempted to indulge themselves, they are convinced

that their irregularities will be immediately divulged. The
juryman, for example, knows that his verdict—the judge,

that his direction to the jury—will presently be laid before

the public : and there is no man in office, but who thus finds

himself compelled, in almost every instance to choose be-

tween his duty, and the surrender of all his former reputa-

tion.

* Should any person be detected in taking notes, he would be ex-
cluded the gallery

—

Editor.
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It will, I am aware, be thought that I speak in too high

terms of the effects produced by the public news-papers. I

indeed confess that all the pieces contained in them are not

patterns of good reasoning, or of the truest Attic wit ; but,

on the other hand, it scarcely ever happens that a subject in

which the laws, or in general the public welfare, are really

concerned, fails to call forth some able writer, who, under

some form or other communicates to the public his observa-

tions and complaints. I shall add here, that, though an up-

right man, labouring for a while under a strong popular pre-

judice, may, supported by the consciousness of his innocence,

endure with patience the severest imputations, the guilty man,
hearing notliing in the reproaches of the public but what he

knows to be true, and already upbraids himself with, is very

far from enjoying any such comfort ; and that, when a man's

own conscience takes part against him, the most despicable

weapon is sufficient to wound him to the quick.*

Even those persons whose greatness seems most to set them
above the reach of public censure, are not those who least

feel its effects. They have need of the suffrages of that vul-

gar whom they affect to despise, and who are, after all, the

dispensers of tliat glory which is the real object of their

ambitious cares. Though all have not so much sincerity as

Alexander, they have equal reason to exclaim, people !

ivhat toils do ive not u?idergo, in order to gain your applause !

I confess that in a state where the people dare not speak

their sentiments, but with a view to please the ears of their

rulers, it is possible that eitlier the prince, or those to whom he

has trusted his authority, may sometimes mistake the nature

• I shall take this occasion to observe, that the liberty of the press
is so far from being injurious to the reputation of individuals (as some
persons have complained) that it is, on the contrary, its surest guard.
When there exist no means of communication with the public, every
one is exposed, without defence, to the secret shafts of malignity and
envy. The man in office loses his reputation, the merchant his credit,

the private individual his character, without so much as knowing
either who are his enemies, or which way they carry on their attacks.

But when there exists a free press, an innocent man immediately
brings the matter into open day, and crushes his adversaries, at once,

b}' a public challenge to lay before the public the grounds of their se-

veral imputations.
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of the public sentiments ; or that, for want of that affection of

which they are denied all possible marks, they may rest con-

tented with inspiring terror, and make themselves amends

in beholding the over-awed multitude smother their com-

plaints.

But when the laws give a full scope to the people for the

expression of their sentiments, those who govern cannot con-

ceal from themselves the disagreeable truths which resound

from all sides. They are obliged to put up even with ridi-

cule ; and the coarsest jests are not always those which give

them the least uneasiness. Like the lion in the fable, they

must bear the blows of those enemies whom they despise the

most ; and they ai-e, at length, stopped short in their career,

and compelled to give up those unjust pursuits which, they

find, draw upon them, instead of that admiration which is the

proposed end and reward of their labours, nothing but mor-

tification and disgust.

In short, whoever considers what it is that constitutes the

moving principle of what we call great affairs, and the invin-

cible sensibility of man to the opinion of his fellow-creatures,

will not hesitate to affirm, that, if it were possible for the liber-

ty of the press to exist in a despotic government, and (what

is not less difficult) for it to exist without changing the con-

stitution, this liberty would alone form a counterpoise to the

power of the prince. If, for example, in an empire of the

East, a place could b» found, which, rendered respectable by

the ancient religion of the people, might insure safety to those

who slK)uld bring thitlier their observations of any kind, and

from this.sanctuaiy printed papers shoukl issue, which under

a certain seal, might be equally respected, and which in their

daily appearance should examine and fVeely dicuss the conduct

of the cadis, the pashas, the vizir, the divan, and the sultan

himself—that would immediately introduce some degree of

libertj^
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CHxiPTER XIII.

The Subject continued. I

>V NOTHER effect, and a very considerable one, of the

liberty of the press, is, that it enables the people effectu-

ally to exert those means which the constitution has bestowed

on them, of influencing the motions of the government.

It has been observed in a former place, how it came to be

a matter of impossibility for any large number ofmen, when
obliged to act in a body, and upon the spot, to take any well-

weighed resolution. But this inconvenience, which is the

inevitable consequence of their situation, does in nowise argue

a personal inferiority in them, with respect to the few who,

from some accidental advantages, are enabled to influence

their determinations. It is not fortune, it is nature, that has

made the essential differences between men ; and whatever

appellation a small number of persons, who speak without

sufficient reflection, may affix to the general body of their fel-

low-creatures, the whole difference between the statesman,

and many a man from among what they call the dregs of the

people, often lies in the rough outside of the latter—a dis-

guise which may fall off on the first opportimity ; and moie
than once has it happened, that from the middle of a multi-

tude, in appearance contemptible, a Viriatus has been sud-

denly seen to rise, or a Spartacus to burst forth.

Time, and a more favourable situation, are therefore the

only things wanting to the people ; and the freedom of the

press affords the remedy to these disadvantages. Through its

assistance, every individual may, at his leisure and in retire-

ment, inform himself of every thing that relates to the ques-

tions on which he is to take a resolution. Through its as-

sistance, a whole nation, as it were, holds a council, and
deliberates—slowly indeed (for a nation cannot be informed

like an assembly of judges) but after a regular manner, and
with certainty. Through its assistance, all matters of fact

are at length made clear : and, through the conflict of the

I
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different answers and replies, nothing at last remains but the

sound part of the arguments.*

Hence, though all good men may not think themselves

obliged to concur implicitly in the tumultuary resolutions of

a people whom their orators take pains to agitate, yet, on the

other hand, when this same people, left to itself, perseveres

in opinions which have for a long time been discussed in pub-
lic writing, and from which (it is essential to add) all errors

concerning facts have been removed, such perseverance is

certainly a very respectable decision : and then it is, though

only then, that we may with safety say—" the voice of the

people is the voice of God."

How therefore can the people of England act, when, hav-

ing formed opinions which may really be called their own,

they think they have just cause to complain of the admi-

nistration ? It is, as has been said above, by means of the

right they have of electing their representatives ; and the

same method of general intercourse that has informed them
with regard to the objects of their complaints, will likewise

enable them to apply the remedy to them.

Through this medium they are acquainted with the nature

of the subjects that have been deliberated upon in the assem-

bly of their representatives ;—they are informed by whom

* This right of publicly discussing political subjects is alone a great

advantage to a people who enjoy it : and if the citizens of Geneva
preserved their liberty better than the people were able to do in the

other commonwealths of Switzerland, it was, I think, owing to the

extensive right they possessed ofmaking public remonstrances to their

magistrates. To these remonstrances the magistrates (for instance

the council of 1'wcnty-fivc^ to which they were usually made) Avere

obliged to give an answer. If this answer did not satisfy the remon-
strating citizens, they took tipie, perhaps two or three weeks, to make
a reply to it, which must also be answered ; and the number of citi-

zens who went up with each new remonstrance increased, according

as they were thought to have reason on their side. Thus, the re-

monstrances which were made on account of the sentence against

Kousseau, and were delivered at first by only forty citizens, were af-

terwards often accomi)anied by about nine hundred. This circum-

stance, together with the ceremony with which those remonstrances,

or represenliii'wna were delivered, rendered them a great check on the

conduct of the magistrates : they were even still more useful to the

citizens of Geneva, as preventives than as remedies ; and nothing

was more likely to deter the magistrates from taking a step of any
kind, than the thought that it might give rise to a re£re8cntution.
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tke different motions were made—by whom they were sup-

ported ;—and the manner in which the suffrages are deliver-

ed, is such, that they always can know the names of those

who have voted constantly for the advancement of pernicious

measures.

And the people not only know the particular dispositions

of every member of the house of commons, but, from the

general notoriety of affairs, have also a knowledge of the poli-

tical sentiments of a great number of those whom their situa-

tion in life renders fit to fill a place in that house. And avail-

ing themselves of the several vacancies that happen, and still

more of the opportunity of a general election, they purify;

either successively or at once, the legislative assembly; and

thus, without any commotion or danger to the state, they

effect a material reformation in the views of the government.

I am aware that some persons will doubt these patriotic

and systematic views, which I am here attributing to the peo-

ple of England, and will object to me the disorders that some-

times happen at elections. But this reproach, which, by the

way, comes with little propriety from writers who would
have the people transact every thing in their own persons

—

this reproach, I say, though true to a certain degree, is not,

however, so much so, as it is thought by certain persons

who have taken only a superficial survey of the state of

things.

Without doubt, in a constitution in which all important

causes of uneasiness are so effectually prevented, it is impos-

sible but tliat the people will have long intervals of inatten-

tion. Being then suddenly called, from this state of inactivity,

to elect representatives, they have not examined beforehand

the merits of those who solicit their votes ; and the latter

have not had, amidst the general tranquillity, any opportu-

nity of making themselves known to them.

The elector, persuaded, at the same time, that tlie person

whom he will elect will be equally interested with himself in

the support of public liberty, does not enter into laborious

disquisitions, and from which he sees he may exempt him-
self Obliged, however, to give the preference to somebody,
he forms his choice on motives which would not be excusa-

I 2



196 THE CONSTITUTION

ble, if it were not that some motives are necessary to make a

choice, and that, at this instant, he is not influenced by any
other ; and indeed it must be confessed, that, in the ordinary

course of things, and with electors of a certain rank in life,

that candidate who gives the best entertainment has a great

chance to get the better of his competitors.

But if the measures of government, and the reception of

those measures in parliament, by means of a too complying

house of commons, should ever be such as to spread a serious

alarm among the people, the same causes which have concur-

red to establish public liberty would, no doubt, operate again,

and likewise concur in its support. A general combination

would then be formed, both of those members of parliament

who have remained true to the public cause, and of persons

of every order among the people. Pubhc meetings, in such

circumstances, would be appointed; general subscriptions

Would be entered into, to support the expenses, whatever

tliey might be, of such a necessary opposition ; and all pri-

vate and unworthy purposes being suppressed by the sense

of the national danger, tlie choice of the electors would then

be wholly determined by the consideration of the public

spirit of the candidates, and the tokens given by them of such

spirit.

Thus were those parliaments formed, which suppressed

arbitrary taxes and imprisonments. Thus was it, that, under

Charles the Second, the people, when recovered from that

enthusiasm of affection with which they received a king so

long persecuted, at last returned to him no parliaments but

such as were composed of a majority of men attached to pub-

lic liberty. Thus it was that, persevering in a conduct

which the circumstances of the times rendered necessary, the

people baffled the arts of the government ; and Ciiarles dis-

solved three successive parliaments, without any other effect

than that of having those same men re-chosen, and set again

in opposition to him, of whom he hoped he had rid himself

for ever.

Nor was James the Second happier in his attempts than

Charles had been. This prince soon experienced that his

parliament was actuated by the same spirit as those which
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1^ had opposed the designs of his late brother ; and having suf-

fered himself to be led into measures of violence, instead of

being better taught by the discovery he made of the real sen-

timents of the people, his reign was terminated by that catas*

trophe with which every one is acquainted.

Indeed, ifwe combine the right enjoyed by the people ofEn-

gland, of electing their representatives, with the whole of the

English government, we shall become continually more and

more sensible of the excellent effects that may result from that

right. All men in the state are, as has been before observed,

really interested in the support of public liberty. Nothing but

temporary motives, and such as are quitepecuhar to themselves,

can induce the members of the house of commons to connive

at measures destructive of this liberty. The people, there-

fore, under such circumstances, need only change these mem-
bers, in order effectually to reform the conduct of that house ;

and it may fairly be pronounced beforehand, that a house of

commons composed of a new set of persons, will, from this

bare circumstance, be in the interests of the people.

Hence, though the complaints of the people do not always

meet with a speedy and immediate redress (a celerity which

would be the symptom of a fatal unsteadiness in the consti-

tution, and would sooner or later bring on its rum ;) yet,

when we attentively consider the nature and the resources of

this constitution, we shall not think it too bold an assertion to

isay,
that it is impossible but that complaints in which the

people persevere (that is, well grounded complaints) will

sooner or later be redressed.

V
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CHAPTER XIV.

Right of Resistance,

J^UT all those privileges of the people, considered in them-
selves, are but feeble defences against the real strength

of those who govern. All those provisions, all those recipro-

cal rights, necessarily suppose that things remain in their

legal and settled course : what would then be the resource of

the people, if ever the prince, suddenly freeing himself from

all restraint, and throwing himself as it were out of the con-

stitution, should no longer respect either the person or the

property of the subject, and either should make no account

of his conventions with the parliament, or attempt to force

it implicitly to submit to his will ?—It would be resistance.

Without entering here into the discussion of a doctrine

which would lead us to inquire into the first principles of

civil government, consequently engage us in a long disquisi-

tion, and with regard to which, besides, persons free from

prejudices agree pretty much in their opinions, I shall only

observe here (and it will be sufficient for my purpose) that

the question has been decided in favour of this doctrine by

the laws of England, and that resistance is looked upon by

them as the ultimate and lawful resource against the violences

of power.

It was resistance that gave birth to the Great Charter, that

lasting foundation of English liberty, and the excesses of a

power established by force were also restrained by force.* It

has been by the same means that, at different times, the

people have procured the confirmation of the same charter.

* Lord Lyttelton says, extremely well, in his Persian Letters,
" If the privileges of the people of England be concessions from the
*' crown, is not the power of the crown itself a concession from the
*• people ?" It might be said with equal truth, and somewhat more
in point to the subject of this chapter—If the privileges of the people
liC an encroachment on the power of kings, the power itself of kings

was at first an encroachment (no matter whether effected by surprise)

on the natural liberty of the people.
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Lastly, it has also been the resistance to a king who made no

account of his o^vn engagements, that has, in the issue, placed

on the throne the family which now is in possession of it.

This is not all; this resource, which till then had only

been an act of force opposed to other acts of force, was, at

that aera, expressly recognised by the law itself. The lords

and commons, solemnly assembled, declared, that " king
" James the Second, having endeavoured to subvert the con-.

" stitution of the kingdom, by breaking the original contract

'* between king and people, and having violated the funda-
" mental laws, and withdrawn himself, had abdicated the
" government ; and that the throne was thereby vacant."*

And lest those principles, to which the revolution thus

gave a sanction, should in process of time become mere arcana

of state, exclusively appropriated, and only known to a cer-

tain class of subjects ; the same act we have just mentioned,

expressly insured to individuals the right of publicly prefer-

ring complaints against the abuses of government, and, more-

over, of being provided with ai*ms for their own defence.

Judge Blackstone expresses himself in the following terms,

in his Commentaries on the Laws of England.
" To vindicate these rights, when actually violated or at-

" tacked, the subjects of England are entitled, in the first

*' place, to the regular administration and free course of jus-
'* tice in the courts of law ; next to the right of petitioning

" the king and parliament for redress of grievances ; and
" lastly, to the right of having and using arms for self-pre-»

" servation and defence."

Lastly, this right of opposing violence, in whatever shape,

and from whatever quarter it may come, is so generally ac-

knowledged, that the courts of law have sometimes grounded
their judgments upon it. I shall relate on this head a fact

which is somewhat remarkable.

A constable, being out 'of his precinct, arrested a woman
whose name was Anne Dekins ; one Toolt/ took her part, and ^

in the heat of the fray, killed the assistant of the constable.

• The Bill of Kights has since given a new sanction to all these
principles.
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Being prosecuted for murder, he alleged, in his defence,

that the illegality of the imprisonment was a sufficient provo-

cation to make the homicide eoccusable, and entitle him to the

benefit of clergy. The jury, having settled the matter of fact,

left the criminality of it to be decided by the judge, by return-

ing a special verdict. The cause was adjourned to the King's

Bench, and thence again to Serjeants' Inn, for the opinion of

the twelve judges. Here follows the opinion delivered by
chief-justice Holt, in giving Judgment.

" If one be imprisoned upon an unlawful authority, it is a
" sufficient provocation to all people, out of compassion, much
" more so when it is done under colour of justice ; and when
'* the liberty of the subject is invaded, it is a provocation to

" all the subjects of England. A man ought to be concerned
" for Magna Charta and the laws ; and if any one against

" law imprison a man, he is an offender against Magna
" Charta." After some debate, occasioned chiefly by Tooly's

appearing not to have known that the constable was out of

his precinct, seven of the judges were of opinion that the

prisoner was guilty of manslaughter, and he was admitted to

the benefit of clergy.*

But it is with respect to this right of an ultimate resistance,

that the advantage of a free press appears in a most conspi-

cuous light. As the most important rights of the people,

without the prospect of a resistance which overawes those

who would attempt to violate them, are little more than mere

shadows—so this right of resisting, itself is but vain when

tliere exist no means of effiscting a general union between the

different parts of the people.

Private individuals, unknown to each other, are forced to

bear in silence injuries in which they do not see other people

take a concern. Left to their own individual strength, they

tremble before the formidable and ever-ready power of those

who govern ; and as the latter well know (and are even apt

to over-rate) the advantages of their own situation, they think

that they may venture upon any thing.

• See Reports of Cases, argued, debated, and adjudged, %n Banco

licgince, in the time of Queen Anne.
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But when they see that all their actions are exposed to pub-

lic view—tliat, in consequence of the celerity with which all

things become communicated, the whole nation forms, as it

were, one continued irritable body, no part of which can be

touched without exciting an universal tremor—they become

sensible that the cause of each individual is really the cause

of all, and that to attack the lowest among the people is to

attack the whole people.

Here also we must remark the error of those who, as they

make the liberty of the people consist in their power, so make
their power consist in their action.

When the people are often called to act in their own per-

sons, it is impossible for them to acquire any exact know-

ledge of the state of things. The event of one day effaces the

notions which they had begun to adopt on the preceding day ;

and amidst the continual change of things, no settled princi-

ple, and, above all, no plans of union, have time to be esta-

blished among them.—You wish to have the people love and

defend their laws and liberty ; leave them, therefore, the ne-

cessary time to know what laws and liberty are, and to agree

in their opinion concerning them ;—^you wish a union, a coali-*

lion which cannot be obtained but by a slow and peaceable

process ; forbear therefore continually to shake the vessel.

Nay farther, it is a contradiction, that the people should

actJ and at the same time retain any real power. Have they,

for instance, been forced by the weight of public oppression

to throw off the restraints of the law, from which they no
longer received protection .^—-they presently find themselves

suddenly become subject to the command of a few leaders,

who are the more absolute in proportion as the nature of

their power is less clearly ascertained ; nay, perhaps, they

must even submit to the toils of war, and to military disci-i

pline.

If it be in the common and legal course of things that the

people are called to move, each individual is obliged, for the

success of the measures in which he is then made to take a
concern, to join himself to some party ; nor can tliis party be
without a head. The citizens thus grow divided among them-
selves, and contract the pernicious habit of submitting to

I 5
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leaders. They are, at length, no more than the clients of a

certain number of patrons j and the latter soon becoming able

to command the arms of the citizens in the same manner as

they at first governed their votes, make little account of a

people, with one part of which they know how to curb the

other.

But when the moving springs of government are placed

entirely out of the body of the people, their action is thereby

disengaged from all that could render it complicated, or hide

it from the eye. As the people thenceforward consider things

speculatively, and are, if I may be allowed the expression,

only spectators of the game, they acquire just notions of

things : and as these notions, amidst the general quiet, gain

ground and spread themselves far and wide, they at length

entertain, on the subject of their liberty, but one opinion.

Forming thus, as it were, one body, the people, at every

instant, have it in their power to strike the decisive blow,

which is to level every thing. Like those mechanical powers,

the greatest efficiency of which exists at the instant which

precedes their entering into action, it has an immense force,

just because it does not yet exert any ; and in this state of

stillness, but of attention, consists its true momenUim,

With regard to those who (whether from personal privi-

leges, or by virtue of a commission from the people) are in-

trusted with the active part of government, as they, in the

mean while, see themselves exposed to public view, and ob-

served, as from a distance, by men free from the spirit of

party, and who place in them but a conditional trust, they are

afraid of exciting a commotion, which, though it might not

prove the destruction of all power, yet would surely and im-

mediately be the destruction of their own. And if we might

suppose that, through an extraordinary conjunction of cir-

cumstances, they should resolve among themselves upon the

sacrifice of those laws on which public liberty is founded,

they would no sooner lift up their eyes towards that extensive

assembly, which views them with a watchful attention, than

they would find their public virtue return upon them, and

would make haste to resume that plan of conduct, out of the
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limits of which they can expect nothing but ruin and perdi-

tion.

In short, as the body of the people cannot act without

either subjecting themselves to some power, or effecting a

general destruction, the only share they can have in a go-

vernment with advantage to themselves is, not to interfere,

but to influence—to be able to act, and not to act.

The power of the people is not when they strike, but when

they keep in awe : it is when they can overthrow eveiy thing

that they never need to move ; and Manlius included all in

four words, when he said to the people of Rome

—

Ostendile

bellum, pacem habebiiis.

CHAPTER XV.

ProofsJ drawnfratn Facts, of the Truth of the Principles laid

dotvn in the prese?it Work.—1. Tliepeculiar Manner in which

Revdulions have always been concluded in England.

TT may not be sufficient to have proved by alignments the

advantages of the English constitution ; it will perhaps be

asked whether the effects correspond to the theory ? To this

question (which I confess is extremely proper) my answer it

ready : it is the same which was once made, I believe, by a

Lacedaemonian

—

Come and see.

If we peruse the English history, we shall be particularly

struck with one circumstance to be observed in it, and which

distinguishes most advantageously the English government

from all other free governments ; I mean the manner in which

revolutions and public commotions have always been tenui*

nated in England.

If we read with some attention the history of other free

states, we shall see that the public dissensions that have tiiken

which in them have constantly been terminated by settlements

in which the interests only of dife^v were really provided for,

while tlie grievances of the many were hardly, ifat all; attended
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to. In England the very reverse has happened ; and we find

revolutions always to have been terminated by extensive and
accurate provisions for securing the general liberty.

The histories of the ancient Grecian commonwealths, and,

above all, of the Roman republic, of which more complete

accounts have been left us, afford striking proof of the former

part of this observation.

What was, for instance, the consequence of that great re-

volution by which the kings were driven from Rome, and in

which the senate and patricians acted as the advisers and

leaders of the people } The consequence was, as we find in

Dionysius of Ilalicarnassus, and Livy, that the senators im-

mediately assumed all those powers lately so much complained

of by themselves, which the kings had exercised. The exe-

cution of their future decrees were intrusted to two magi-

strates taken from their own body, and entirely dependent on

them, whom they called co7isulSj and who were made to bear

about them all the ensigns of power which had formerly at-

tended the kings. Only, care was taken that the axes and

fasces, the symbols of the power of life and death over the

citizens, which the senate now claimed to itself, should not

be carried before both consuls at once, but only before one at

-a time,' for fear, says Livy, of doubling the terror of the

people.*

Nor was this all : the senators drew over to their party

those men who had the most interest at that time among the

people, and admitted them as members into their own body ;t

which indeed was a precaution they could not prudently avoid

taking. But the interests of the great men in the republic

being thus provided for, the revolution ended. The new

senators, as well as the old, took care not to lessen, by making

provisions for the liberty of the people, a power which was

now become their own. Nay, they presently stretched this

• ' Omnia jura (regnm) omnia insignia, primi consules tenuere

;

*• id modb cautum e^t, ne, si ambo fasces haberent, duplicatus terror

•• videretur." Tit. L'lv. lib. ii. § 1.

-|- These new senators were called conscripti : hence the name of

jpatrrs conscripti, afterwards indiscriminately given to the whole senate.

— ri/. Liv. ibid
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power beyond its former tone ; and the punishment which

the consul inflicted, in a military manner, on a number of

those who still adhered to the former mode of government,

and even upon his own children, taught the people what

they had to expect for the future, if they presumed to oppose

the power of those whom they had thus unwarily made their

masters.

Among the oppressive laws or usages which the senate,

after the expulsion of the kings, had permitted to continue,

what were most complained of by the people, where those

by which such citizens as could not pay their debts, with the

interest (which at Rome was enormous) at the appointed time,

became slaves to their creditors, and were delivered over to

them bound with cords : hence the word ?iexi, by which slaves

of that kind were denominated. The cruelties exercised by

creditors on those unfortunate men, whom the private cala-

mities, caused by the frequent wars in which Rome was en-

gaged, rendered very numerous, at last roused tlie body of

the people : they abandoned both the city and their inhuman

fellow-citizens, and retreated to the other side of the river

Anio,

But this second revolution, like the former, only procured

the advancement of particular persons. A new office was

created, called the tribuneship. Those whom the people had

placed at their head, when they left the city, were raised to it.

Their duty, it was agreed, was, for the future, to protect

the citizens : and they were invested with a certain number
of prerogatives for that purpose. This institution, it must,

however, be confessed, would have in the issue, proved very

beneficial to the people, at least for a long course of time, if

certain precautions had been taken with respect to it, which

would have much lessened the future personal importance of

the new tribunes :* but these precautions the latter did not

think proper to suggest ; and in regard to those abuses thera-

• Their number, which was only ten, ought to have been much
greater ; and thej never ought to have accepted the power left to
each of them, of stopping, by hii single opposition, the proceedings of
all the rest.
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selves, which had at first given rise to the complaints of the

people, no farther mention was made of them.*

As the senate and patricians in the early ages of the com-

monwealth, kept themselves closely united, the tribunes, for

all their personal privileges, were not able, during the first

times after their creation, to gain an admittance either to the

consulship, or into the senate, and thereby to separate their

condition any farther from that of the people. This situation

of theirs, in which it was to be wished they might always

have been kept, produced at first excellent effects, and caused

their conduct to answer, in a great measure, the expectation

of the people. The tribunes complained loudly of the exor-

bitancy of the powers possessed by the senate and consuls ;

and here we must observe that the power exercised by the

latter over the lives of the citizens, had never yet been sub-

jected (which will probably surprise the reader) to any known
laws, though sixty years had already elapsed since the expul-

sion of the kings. The tribunes therefore insisted that laws

should be made in that respect, which the consuls should

thenceforward be bound to follow, and that they should no
longer be left, in the exercise of their power over the lives of

the citizens, to their own caprice and wantonness.t

Equitable as these demands were, the senate and patricians

opposed them with great warmth, and, either by naming
dictators, or calling in the assistance of the priests, or other

means, they defeated, for nine years together, all the endea-
vours of the tribunes. However, as the latter were at that

time in earnest, the senate was at length obliged to comply ;

and the Lex Terentilla was passed, by which it was enacted,

that a general code of laws should be made.
These beginnings seemed to promise great success to the

cause of the people. But, unfortunately for them, the senate

found means to have it agreed, that the office of tribune should
be set aside during the whole time that the code should be

• Many other seditions were afterwards raised upon the same ac-
count.

-f-
" Quod populus in sejus dederit, eo consulem usurum ; non ipsos

" libidinem ac licentiara suam pro lege habituros."— Tif. Liv, lib. iii.

§ y.
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framing. They, moreover, obtained that the ten men called

decemvirs, to whom the charge of composing this code was

to be given, should be taken from the body of the patricians.

The same causes, therefore, produced again the same effects

;

and the power of the senate and consul was left in the new
code or laws of the Twelve Tables, as undefined as before.

As to the laws above-mentioned, concerning debtors, which

never had ceased to be bitterly complained of by the people,

and in regard to which some satisfaction ought, in common
justice, to have been given them, they were confirmed, and

a new terror added to them from the manner in which they

were expressed.

The true motive of the senate, when they thus trusted the

framing of the new laws to a new kind of magistrates, called

decemvirs, was, that, by suspending the ancient office of

consul, they might have a fair pretence for suspending also

the office of tribune, and thereby rid themselves of the people,

during the time that the important business of framing the

code should be carrying on : they even, in order the better

to secure that point, placed the whole power of the republic

in the hands of these new magistrates. But the senate and

patricians experienced then, in their turn, the danger of in-

trusting men with an uncontrolled authority. As they them-

selves had formerly betrayed the trust which the people had

placed in them, so did the decemvirs, on this occasion, like-

wise deceive them. They retained by their own private au-

thority the unlimited power that had been conferred on them,

and at last exercised it on the patricians as well as the ple-

beians. Both parties therefore united against them, and the

decemvirs were expelled from the city.

The former dignities of the republic were restored, and

with them the office of tribune. Those from among the peo-

ple who had been most instrumental in di^stroying the power

of the decemvirs, were, as it was natural, raised to the tri-

buneship ; and they entered upon their offices with a prodi-

gious degree of popularity. The senate and the patricians

were, at the same time, sunk extremely low in consequence

of the long tyranny which had just expired; and those two

circumstances united, afforded the tribunes but too easy an
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opportunity of making the present revolution end as the

former ones had done, and converting it to the advancement

of their own power. They got new personal privileges to be

added to those which they already possessed, and moreover

procured a law to be enacted, by which it was ordained, that

the resolutions taken by the comilia trihuta (an assembly in

which the tribunes were admitted to propose new laws) should

be binding upon the whole commonwealth ; by which they

at once raised to themselves an imperium in imperio, and

acquired, as Livy expresses it, a most active weapon.*

From that time great commotions arose in the republic,

which, like all those before them, ended in promoting the

power of afeiv. Proposals for easing the people of their debts,

for dividing with some equality amongst the citizens the

lands which were taken from the enemy, and for lowering

the rate of the interest of money, were frequently rrjade by the

tribunes. And indeed all these were excellent regulations to

propose ; but, unfortunately for the people, the proposals of

them were only pretences used by the tribunes for promoting

schemes of a fatal, though somewhat remote, tendency, to

public liberty. Their real aims were at the consulship, the

praetorship, the priesthood, and other offices of executive

power, which they were intended to control and not to share.

To these views they constantly made the cause of the people

subservient. I shall relate, among other instances, the man-
ner in which they procured to themselves an admittance to

the office of consul.

Having, during several years, seized every opportunity of

making speeches to the people on that subject, and even ex-

cited seditions in order to overcome the opposition of the se-

nate, they at last availed themselves of the circumstance of an

interrc^mim (a time, during which there happened to be no
other magistrates in the republic besides themselves) and pro-

posed to the tribes, whom they Iiad assembled, to enact the

three following laws :—the first, for settling the rate of interest

of money ; the second, for ordaining that no citizen should be

possessed of more than five hundred acres of land ; and the

* Acerrimum tclum*
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third for providing that one of the two consuls should be taken

from the body of the plebeians. But on this occasion it evi-

dently appeared, says Livy, which of the laws in agitation

were most agreeable to the people, and which to those who
proposed them ; for the tribes accepted the laws concern-

ing the interest of money, and the lands : but as to that con-

cerning the plebeian consulship, they rejected it ; and both

th6 former articles would from that moment have been settled,

if the tribunes had not declared, that the tribes were called

upon, either to accept or reject, all their three proposals at

once.* Great commotions ensued thereupon, for a whole

year ; but at last the tribunes by their perseverance in insist-

ing that the tribes should vote on their three rogations jointly,

obtained their ends, and overcame both the opposition of the

senate, and the reluctance of the people.

In the same manner did the tribunes get themselves made
capable of filling all other places of executive power, and pub-

lic trust, in the republic. But when all their views of that

kind were accomplished, the republic did not for all this

enjoy more quiet, nor was the interest of the people better

attended to, than before. New struggles then arose for actual

admission to those places, for procuring them to relatives or

friends—forgovernmentofprovinces, and commands ofarmies.

A few tribunes, indeed, did at times apply themselves seri-

ously out of real virtue and love of their duty, to remedy the

grievances of the people; but their fellow-tribunes, as we
may see in history, and the whole body of those men upon
whom the people had, at different times, bestowed consul-

ships, aedileships, censorships, and other dignities without

number, united together with the utmost vehemence against

them; and the real patriots, such as Tiberius Gracchus,

Caius Gracchus, and Fulvius, constantly perished in the at-

tempt.

• " Ab tribunis, velut per interregnum, concilio plebis habito,
" apparuit quae ex promulgatis plebi, quae latoribus, gratiora esseut

;

* nam de Ibenore atque agro rogationes jubebant, de plebeio consu-
•' lata antiquabant (antiqu'is siahant ;) et perfecta utraque res esset, ni
" tribuni se iu omnia simul consulere plebem dixissent."— ri7. Liv,
hb. vi. § 39.
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I have been somewhat explicit on the effects produced by

the different revokitions that happened in the Roman repub-

h'c, because its history is much known to us, and we have,

either in Dionysius of HaHcarnassus or in Livy, considerable

monuments of the more ancient part of it. But the history of

the Grecian commonwealths would also have supplied us with

a number of facts to the same purpose. That revolution, for

instance, by which the Pisistradice were driven out of Athens

—that by which thej^?^?' hundred, and afterwards the thirty

,

were established—as well as that by which the latter were in

tlieir turn expelled—all ended in securing the power of a

fetv. The republic of Syracuse, that of Corcyra, of which

Thucydides has left us a pretty full account, and that of

Florence, of which Machiavel has written the history, also

present to us a series of public commotions ended by treaties,

in which, as in the Roman republic, the grievances of the

people, though ever so loudly complained of in the beginning

by those who acted as their defenders, were, in the issue,

most carelessly attended to, or even totally disregarded.*

But, if we turn our eyes towards the English history,

scenes of a quite different kind will offer to our view ; and
we shall find, on tlie contrary, that revolutions in England
have always been terminated by making such provisions, and

only such, as all orders of the people were really and indis-

criminately to enjoy.

Most extraordinary facts, these ! and which, from all the

other circumstances that accompanied them, we see all along

to have been owing to the impossibility (a point that has

been so much insisted upon in former chapters) in which

those who possessed the confidence of the people were, of

transferring to themselves any branch of the executive au-

thority, and thus separating their own condition from that

of the rest of the people.

Without mentioning the compacts which were made with

the first kings of the Norman line, let us only cast our eyes

on Magna Charta, which is still the foundation of English

• The revolutions which formerly happened in France, all ended
like those above-mentioned. A similar remark may be extended to

the history of Spain, Denmark, Sweden, Scotland, &c.
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liberty. A number of circumstances, which have been de-

scribed in the former part of this work, concurred at that

time to strengthen the regal power to such a degree that no

men in the state could entertain a hope of succeeding in any

©ther design than that of setting bounds to it. How great

was the union which thence arose among all orders of the

people ]—what extent, what caution do we see in the provi-

sions made by the Great Charter ! All the objects for which
men naturally wish to live in a state of society were settled

in its various articles. The judicial authority was regulated.

The person and property of the individual were secured.

The safety of the merchant and stranger was provided for.

The higher class of citizens gave up a number of oppressive

privileges which they had long accustomed themselves to

look upon as their undoubted rights.* Nay, the implements

of tillage of the hondman, or slave, were also secured to him :

and for the first time, perhaps, in the annals of the world, a

civil war was terminated by making stipulations in favour of

those unfortunate men to whom the avarice and lust of

dominion, inherent in human nature, continued, over the

greatest part of tlie earth, to deny the common rights of

mankind.

Under Henry the Third great disturbances arose; and
they were all terminated by solemn confirmations given to

the Great Charter. Under Edward I. Edward II. Edward
III. and Richard II. those who were intrusted witji the care

of the interests of the people lost no opportunity that offered,

of strengthening still farther that foundation of public liberty

-—of taking all such precautions as might render the Great
Charter still more effectual in the event. They had not ceased

to be convinced that their cause was the same with that of

all the rest of the people.

Henry of Lancaster having laid claim to the crown, the

commons received the law from the victorious party. They
settled the crown upon Henry, by the name of Henry the

Fourth ; and added to the act of settlement provisions which

• All possessors of lands took the engagement to establish in behalf
of their tenants and vassals (ergo, suo$) the same liberties which they
demanded from the king.
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the reader may see in the second volume of the Parliamen"

tary History of England. Struck with the wisdom of the

conditions demanded by the commons, the authors of the book
just mentioned, observe (perhaps with some simplicity) that

the commons of England were nofools at that time. They ought

rather to have said—The commons of England were happy
enough to form among themselves an assembly in which every

one could propose what matters he pleased, and freely discuss

them ;—they had no possibility left of converting either these

advantages, or in general the confidence which the people

had placed in them, to any private views of their own : they,

therefore, without loss of time, endeavoured to stipulate use-

ful conditions with that power by which they saw themselves

at every instant exposed to be dissolved and dispersed, and

applied their industry to insure the safety of the whole peo-

ple, as it was the only means they had of procuring their

own.

In the long contentions which took place betwen the houses

of York and Lancaster, the commons remained spectators of

disorders which in those times it was not in their power to

prevent: they successively acknowledged the title of the vic-

torious parties ; but whether under Edward the Fourth, un-

der Richard the Third, or Henry the Seventh, by whom
those quarrels Avere terminated, they continually availed

themselves of the importance of the services which they were

able to perform to the new-established sovereign for obtain-

ing effectual conditions in favour of the whole body of the

people.

At the accession of James the First, which, as it placed a

new family on the throne of England, may be considered as

a kind of revolution, no demands were made by the men who
were at the head of the nation, but in favour of general li-

berty.

After the accession of Charles the First, discontents of a

very serious nature began to take place ; and they were ter-

minated in the first instance, by the act called the Petition of
Right, which is still looked upon as a most precise and accu-

rate delineation of the rights of the people.*

• The disorders which took place in the latter part of the reigii of
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At the restoration of Charles the Second, the constitution

being re-established upon its former principles, the former

consequences produced by it, began again to take place ; and

we see at that sera, and indeed during the whole course of

that reign, a continued series of precautions taken for secur-

ing the general liberty.

Lastly, the great event which took place in the year 1688,

affords a striking confirmation of the truth of the observation

made in this chapter. At this aera the political wonder again

appeared—of a revolution terminated by a series of public

acts, in which no interests but those of the people at large

were considered and provided for ;—no clause, even the most

indirect, was inserted, either to gratify the present ambition,

or favour the future views, ofthose who were personally con-

cerned in bringing those acts to a conclusion. Indeed, if any

thing is capable of conveying to us an adequate idea of the

soundness, as well as peculiarity, of the principles 6n which the

English government is founded, it is the attentive perusal of

the system of public compacts to which the revolution of the

year 1688 gave rise—of the Bill of Rights with all its differ-

ent clauses, and of the several arts, which, till the accession

of the house of Hanover, were made in order to strengthen it.

that prince seem indeed to contain a complete contradiction to the as-

sertion which is the subject of the present chapter ; but they, at the
same time, are a no less convincing confirmation of the truth of the
principles laid down in the course of this whole work. The above-
mentioned disorders took rise from that day in which Charles the
First gave up the power of dissolving his parliament—that is, from
the day in which the members of that assembly acquired an indepen-
dent, personal, permanent authority, which they soon began to turn
•gainst the people who had raised them to it.
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CHAPTER XVI.

Second Difference.—The Manner after which the Lawsfor the

Liberty of the Subject are executed in England.

'PHE second difference I mean to speak of, between the

English government and that of other free states, con-

cerns the important object of the execution of the laws. On
this article, also, we shall find the advantage of it to lie on the

side of the English government ; and, if we make a compa-

rison between the history of those states, and that of En-

gland, it will lead us to the following observation, viz. that

^ough in other free states the laws concerning the liberty of

the citizens were imperfect, yet the execution of them was

still more defective. In England, on the contrary, not only

the laws for the security of the subject are very extensive in

their provisions, but the manner in which they are executed

carries these advantages still farther ; and English subjects

enjoy no less liberty from the spirit both of justice and mild-

ness, by which all branches of the government are influenced,

than from from the accuracy of the laws themselves.

The Roman commonwealth will here again supply us with

examples, to prove the former part of the above assertion.

When I said, in the foregoing chapter, that in times of pub-

lic commotion, no provisions were made from the body of the

people, I meant no provisions that w^ere likely to prove effec-

tual in the event. When the people were roused to a certain

degree, or when tlieir concurrence was necessary to carry

into effect certain resolutions or measures, that were particu*

larly interesting to the men in power, the lattey could not,

with any prudence, openly profess a contempt for the political

wishes of the people ; and some declarations expressed in ge-

neral words, in favour of public liberty, were indeed added

to the laws that were enacted on those occasions. But these

declarations, and the principles which they tended to establish^

were afterwards even openly disregarded in practice.
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Thus, when the people were made to vote, about a year

after the expulsion of the kings, that the regal government

never should be established in Rome, and tliat those -who

should endeavour to restore it should be devoted to the gods,

an article was added, which, in general terms confirmed to

the citizens the right they had before enjoyed under the king,

ofappeahng to the people from the sentences of death passed

upon them. No punishment (which will surprise the reader)

was decreed against those who should violate this law ; and,

indeed the consuls, as we may see in Dionysius of Hahcar-

nassus and Livy, concerned themselves but little about the

appeals of the citizens, and, in the more than military exer-

cise of their functions, continued to sport with rights which

they ought to have respected, however imperfectly and loosely

they had been secured.

An article to the same purport with the above, was after-

wards also added to tlie laws of the Twelve Tables ; but the

decemvirs, to whom the execution of those laws was at first

committed, behaved exactly in the same manner, and even

worse than the consuls had done before them ; and after they

were expelled,* the magistrates who succeeded them, appear to

have been as little tender of the lives of the citizens. I

shall, out of many instances, select one which will show upon
wliat slight grounds the citizens were exposed to have their

lives taken away.—Spurius Maelius being accused of endea-

vouring to make himself king, was summoned by the master

of the horse to appear before the dictator, in order to clear

himself of this somewhat extraordinary imputation. Spurius

took refuge among the crowd ; the master of the horse pur-

sued him, and killed him on the spot. The people having

thereupon expressed a great indignation, the dictator had

them called to his tribunal, and declared that Spurius had

been lawfully put to death, even though he might be innocent

• At the time of the expulsion of the decemvirs, a law was also en-
acted, that no magistrate should be created from whom no ajipeal

rould be made to the people (maghtrutus shw provocationc. Tit. Liv,

iii). iii. § 55.) by which the people expressly meant to abolish the dic-

tatorship : but this law was not better observed than the former ones
liad been.
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of the crime laid to his charge, for having refused to appear

before the dictator, when desired to do so by the master of

the horse.*

About one hundred and forty years after the times we
mention, the law concerning the appeal to the people was en-

acted for the third time. But we do not see that it was better

observed in the sequel than it had been before ; we find it

frequently violated, after that period, by the different magis-

trates of the republic and the senate itself, notwithstanding

this same law, at times made formidable examples of the

citizens. Of this we have an instance in the three hundred

soldiers who had pillaged the town of Rhegium. The senate

of its own authority ordered them all to be put to death. In

vain did the tribune Flaccus remonstrate against so severe an

exertion of public justice on Roman citizens; the senate,

says Valerius Maximus, nevertheless persisted in its resolu-

tion,t

All these laws for securing the lives of the citizens had

hitherto been enacted without any mention of punishment

against those who should violate them. At last the celebrated

Lex Porcia was passed, which subjected to banishment those

who should cause a Roman citizen to be scourged and put to

death. From a number of instances posterior to this law, it

Appears that it was not better observed than those before it

had been : Caius Gracchus, therefore, caused the Lex Sem*

pronia to be enacted, by which a new sanction was given to

it. But this second law did not secure his own life, and that

of his friends, better than the Lex Porcia had done that of

his brother, and tliose who had supported him ; indeed all the

• Tumultiiantem deinde multitudinem, incertd existimatione facti,

ad concionem vocari jussit, eX, Ma:liumjuseccEsinn\irox\\\r\c\2iv\i, estiamsi

regni crim'ine insons fncr'it, qui vocatus a magistro cquitum, ad didatoi'eni

Hon vcnlfsct. Tit. lAv. lib. iv. § 15.

-|- Val. Max. book ii. ch. 7. This author does not mention the pre-

cise number of those who were put to death on this occasion : he only
says that they were executed fifty at a time, on different successive

days : but other authors make the number Of them to amount to four
thousand. Livy speaks ot a whole legion

—

Lcgio Cuvijmna, qnve Rhegium
occupavcraty olscssa, (Icdiliovt' facta, securi pcrcussa est.— Tit lAv. lib. xv.

Epit I have here followed Polybius, who says, that only three hun-
dred were taken and brought to Home.

2
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events which took place about those times rendered it mani-

fest that the evil was such as was beyond the power of any

laws to cure. I shall here mention a fact which affords a re-

markable instance of the wantonness with which the Roman
magistrates had accustomed themselves to take away the lives

of the citizens. A citizen, named Memmius, having put up
for the consulship, and publicly canvassing for the same, in

opposition to a man whom the tribune Saturninus supported,

the latter caused him to be apprehended, and make him ex-

pire under blows in the public forum. The tribune even car-

ried his insolence so far (as Cicero informs us) as to give to

this act of cruelty, transacted in the presence of the whole

people assembled, the outward form of a lawful act of public

justice.*

Nor were the Roman magistrates satisfied with committing

acts of injustice in their political capacity, and for the support

of the power of that body of which they made a part. Ava-

rice and private rapine were at last added to political ambi-

tion. The provinces were first oppressed and plundered. The
calamity in process of time, reached Italy itself, and the centre

of the republic; till at last the Lex Calpurnia de repetundis

was enacted to put a stop to it. By this law an action was

given to the citizens and allies for the recovery of the money
extorted from them by magistrates, or men in power ; and

the Lex Junia afterwards added the penalty of banishment

to the obligation of making restitution.

But here another kind of disorder arose. The judges prov-

ed as corrupt, as the magistrates had been oppressive. They
equally betrayed, in their own province, the cause of the repub-

• The fatal fonns of words (cruciatus carmina) used by the Roman
magistrates when they ordered a man to be put to death, resounded
(says Tully in his speech for llahirius) in the assembly of the people,

in which the censors liad forbidden tlie common executioner even to

appear, /, Ucfor, coU'i^a rnanm. Caput ohnnbito. ArboH infdici suspen-

dtto—^Nlemmius being a considerable citizen, as we may conclude from
his canvassing with success for the consulship, all the great m^n in
tlie republic took the alarm at the atrocious action of the tribune

:

the senate, the next day, issued out its solemn mandate, or form of

words, to the consuls, to pinvlde that the republic shouhi receive no dctri-

wait ; and the tribune was killed in a pitched battle that was fought
at the foot of the CapitoL

K
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lie with which they had been intrusted ; and rather chose ta

share in the plundering of the consuls, the praetors, and the

proconsuls, than put the laws in force against them.

New expedients were therefore resorted to, in order to re-

medy this new evil. Laws were made for judging and pu-

nishing the judges themselves ; and, above all, continual

changes were made in the manner of composing their assem-

blies. But the malady lay too deep for common legal pro-

visions to remedy. The guilty judges employed the same

resources, in order to avoid conviction, as the guilty magis-

trates had done ; and those continual clianges, at which we
are amazed, that were made in the constitution of the judi-

ciary bodies,* instead of obviating the corruption of the

judges, only transferred to other men the profit arising from

becoming guilty of it. It became a general complaint, so

early as the times of the Gracchi, that no man, who had mo-
ney to give, could be brought to punishment.t Cicero says,

that, in his time, the same opinion was universally received ;:}l

and his speeches are full of his lamentations on what he calls

the levity, and the infamy ^ of the public judgments.

Nor was the impunity of corrupt judges the only evil under

which the republic laboured. Commotions of the whole em-
pire at last took place. The horrid vexations, and afterwards

the acquittal, of Aquilius, proconsul of Syria, and of some

* The judges (over the assembly of whom the praetor usually pre-
sided) were taken from the body of the senate, till some years after

the last Punic war ; when the Lex Scmprouia, proposed by Caius S.

Gracchus, enacted that they should in future be taken from the eques-
trian order. The consul Cnepio procured afterwards a law to be enact-

ed, by which thej'ndges wei'e to be taken from both orders, equalh%
The Lex Scrv'iUa soon after put the equestrian order again in pos-

session of the judgments ; and, after some years, the Lex Livia restored

them entirely to the seiiate. The Lex Plautia enacted afterwards,

tliat the judges should be taken from the three orders—the senatorian,

equestrian, and plebeian. The Lex Cornelia, framed by the dictator

Sylla, enacted again, that the judges should be entirely taken from
the body of the senate. The Lex AurcUa ordered anew, that they
should be taken from the thre* orders. Pompey made afterwards a
change in their number (which he fixed at seventy-five) and in the
manner of electing them. And lastly, Csesar restored the judgments
to the order of the senate.

t App. de Bell. Civ.

X Act. in Verr. i. § U
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Others who had been guilty of the same crimes, drove the

provinces of Asia to desperation : and then it was that the

terrible war of Mithridates arose, which was ushered in by
the death of eighty tliousand Romans, massacred in one day,

in various cities of Asia.*

The laws and public judgments not only thus failed of the

end for which they had been established, they even became,

at length, new means of oppression added to those which

already existed. Citizens possessed of wealth, persons ob-

noxious to particular bodies, or the few magistrates who at-

tempted to stem the torrent of tlie general corruption, were

accused and condemned ; while Piso, of whom Cicero, in his

speech against him, relates facts which make the reader shud-

der with horror, and Ven-es, who had been guilty of enor-

mities of the same kind, escaped unpunished.

Hence a war arose, still more formidable than the former,

and the dangers of which we wonder that Rome was able to

surmount. The greatest part of the Italians revolted at once,

exasperated by the tyranny of tlie public judgments; and
we find in Cicero, who informs us of the cause of this revolt,

which was called the Social War, a very expressive account

both of the unfortunate condition of the republic, and of the

perversion that had been made of the methods taken to re-

medy it. ' A hundred and ten years have not yet elapsed

' (says he) since the law for the recovery of money extorted

* by magistrates was first propounded by the tribune Calpur-
* nius Piso. A number of other laws to the same effect, con-

'' tinually more and more severe, have followed : but so many
' persons have been accused, so many condemned, so formi-
' dable a war has been excited in Italy by the terror of the
* public judgments, and, when the laws and judgments have
/ been suspended, such an oppression and plunder of our
' allies have prevailed, that we may truly say, it is not by
' our own strength, but by the weakness of others, that we
* continue to exist.'t

I have entered into these particulars with regard to the

• Appian.

t See Cic. de OiT. lib. ii. § 75.

K 2
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Roman commonwealth, because the facts on which they are

grounded are remarkable of themselves, and yet no just con-

clusion can be drawn from them, unless a series of them were
presented to the reader. Nor are we to account for these

facts by the luxury which prevailed in the latter ages of the

republic, by the corruption of the manners of the citizens,

their degeneracy from their ancient principles, and such loose

general phrases, which may perhaps be useful to express the

manner itself in which the evil became manifested, but by no
means set forth the causes of it.

The above disorders arose from the very nature of the go-

vernment of the republic—of a government in which the ex-

ecutive and supreme power being made to centre in the body

of those in whom the people had once placed their confidence,

there remained no other effectual power in the state that

might render it necessary for them to keep within the bounds

of justice and decency. And in the mean time, as the peo-

ple, who were intended as a check over that body, continu-

ally gave a share in this executive authority to those whom
they intrusted witli the care of their interests, they increased

the evils they complained of, as it were, at every attempt they

made to remedy them ; and instead of raising up opponents

to those who were become the enemies of their liberty, as it

was their intention to do, they continually supplied them with

new associates.

From this situation of affairs, flowed, as an unavoidable con-

sequence, that continual desertion of the cause of the people,

which, even in times of revolutions, when the passions of the

people themselves were roused, and they were in a great de-

gree united, manifested itself in so remarkable a manner.

We may trace the symptoms of the great political defect here

mentioned, in the earliest ages of the commonwealth, as well

as in the last ages of its duration. In Rome, while small

and poor, it rendered vain whatever rights or power the peo-

ple possessed, and blasted all their endeavours to defend their

liberty, in the same manner as, in the more splendid ages of

the commonwealth, it rendered the most salutary regulations

utterly fruitless, and even instrumental to the ambition and

avarice of a few. The prodigious fortune of the republic, in
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short, did not create the disorder: it only gave full scope

to it.

But ifwe turn our view towards the history of the English

nation, we shall see how, from a government in which the

above defects did not exist, different consequences have fol-

lowed ;—^Iiow cordially all ranks of men have always united

together, to lay under proper restraints this executive power,

which they knew could never be their own. In times of

public revolutions, the greatest care, as we have before ob-

served, was taken, to ascertain the limits of that power ; and

after peace had been restored to the state, those who remained

at the head of the nation continued to manifest an unwearied

jealousy in maintaining those advantages which the united

efforts of all had obtained.

Thus it was made one of the articles of Magna Charta, that

the executive power should not touch the person of the sub-

ject, but in consequence of a judgment passed upon him by
his peers ; and so great was afterwards the general union in

maintaining this law, that the trial by jury—that admirable

mode of proceeding, which so effectually secures the subject

against all the attempts of power, even (which seemed so

difficult to obtain) against such as might be made under the

sanction of the judicial authority—hath been preserved to

this day. It has even been preserved in all its original purity,

though the same has been successively suffered to decay, and
then to be lost, in the other countries of Europe, where it

had been formerly known.* Nay, though this privilege of

* The trial by jury was in use among the Normans long before
they came over into England ; but, even among them, it soon dege-
nerated Irora its first institution ; we see in Hale's History of the
Common Luzc of England, that the unanimity among jurymen was not
required in Normandy for making a good verdict ; but, whenjurymen
dissented, some were taken out and others added in their stead, till

an unanimity was procured—In Sweden, where, according to the
opinion of the learned in that country, the trial hyjury had its origin,

only some forms of that institution' ai'e now preserved in the lower
courts in the country where sets ofjurymen are established for life,

and have a salary accordingly. And in Scotland, the vicinity of En-
gland haj5 not been able to preserve to the trial by jury its' genuine'
ancient form : the unanimity among jurymen is not required (as I
J»ave been told) to form a verdict : but th'e majority is decisive.
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being tried by one's peers was at first a privilege of conquerors

and masters, exclusively appropriated to those parts of nations

which had originally invaded and reduced the rest by arms,

it has in England been successively extended to every order

of tike people.

And not only the person, but also the property, of the in-

dividual, has been secured against all arbitrary attempts from
the executive power ; and the latter has been successively re-

strained from touching any part of the property of tiie subject,

even under pretence of the necessities of the state, any other-

wise than by the free grant of the repi'esentatives of the peo-

ple. Nay, so true and persevering has been the zeal of

fese representatives, in asserting on that account the inte-

rests of the nation, from which they could not separate their

own, that this privilege of taxing tliemselves, which was in

the beginning grounded on a most precarious tenure, and

only a mode of governing adopted by the sovereign for tlie

sake of his own convenience, has become in time, a settled

right of the people, which the sovereign has found it neces-

sary solemnly and repeatedly to acknowledge.

Nay more, the representatives of the people having ap-

plied this right of taxalion to a still nobler use than the mere
preservation of property ; they have in process of time, suc-

ceeded in converting it into a regular and constitutional mean
of influencing the motions of the executive power. By means

of this right, they have gained the advantage of being con-

stantly called to concur in the measures of the sovereign

—

of having the greatest attention shown by him to their re-

quests, as wellas the highest regard paid to any engagements

that he enters ijito with them. Thus has it become at last

the peculiar happiness of English subjects, to whatever other

people, either ancient or modern, we compare them, to en-

joy a share in the government of their country, by electing

representatives, who, by reason of the peculiar circumstances

in which they are placed, and of the extensive rights they

possess, are both willing faithfully to serve those who have

appointed them, and able to do so.

And indeed the commons have not rested satisfied with

establishing, once for all, the provisions for the liberty of the
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people which have been just mentioned ; they have after-

wards made the preservation of them the first object of their

care,* and taken every opportunity of giving them new vi-

gour and life.

Thus, under Charles the First, when attacks of a most

alarming nature were made on tlie privilege of the people, to

grant free supplies to the crown, the commons vindicated,

without loss of time, that great right of the nation, which is

the constitutional bulwark of all others, and hastened to

oppugn, in the beginning, every precedent of a practice

that must in the end have produced the ruin of public liberty.

They even extended their care to abuses of every kind.

The judicial authority, for instance, which the executive

power had imperceptibly assumed to itself, both with respect

to the person and property of the individual, was abrogated

by the act which abolished the court of Star-chamber : and

the crown was thus brought back to it^ true constitutional

office, viz. the countenancing, and supporting with its strength,

the execution of the laws.

The subsequent endeavours of the legislature have carried

to a still greater extent the above privileges of the people.

They have, moreover, succeeded in restraining the crown
from any attempt to seize and confine, even for the shortest

time, the person of the subject, unless it be in the cases as-

certained by the law, of which the judges of it are to decide.

Nor has this extensive unexampled freedom at the expense
of the executive power been made, as we might be inclinable

to think, the exclusive appropriated privilege of the great

and powerful. It is to be enjoyed alike by all ranks of sub-
jects. Nay, it was the injury done tp a common citizen that

gave existence to the act which has completed the security

of this interesting branch of public liberty. The oppression

of an obscure individual^ says Judge Blackstone, gave rise to

thefamous Habeas Corpus Act. Junius has quoted this ob-
servation of the judge ; and the same is well worth repeating
a third time, for the just idea it conveys of that readiness of

.
* ^^^ ^"^^^ operation of the commons, at the beginning of a session,

IS to appoint four grand committees. One is a committee of religion,
another oi courts of justice, another of trade, and another of griev-
ances

;
they are to be standing committees during the whole session.
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all orders of men to unite in defence of common liberty,

which is a characteristic circumstance in the English govern-
ment*
, And this general union in favour of public liberty has not
been confined to the framing of laws for its security : it has
operated with no less vigour in bringing to punishment such
as have ventured to infringe them ; and the sovereign has
constantly found it necessary to give up the violaters of those

laws, even when his own servants, to the justice of their

country. Thus we find, so early as the reign of Edward the
First, judges who were convicted of having committed exac-

tions in the exercise of their offices, to have been condemned
by a sentence of parliament.t From the immense fines

which were laid upon them, and which it seems they were
in a condition to pay, we may indeed conclude that, in those

early ages of the constitution, the remedy was applied rather

late to the disorder : but yet it was at last applied.

Under Richard the Second, examples of the same kind
were renewed. Michael de la Pole, earl of Suffolk (who had
been lord-chancellor of the kingdom) the duke of Ireland,

and the archbishop of York, having abused their power by
carrying on designs that were subversive of public liberty,

were declared guilty of high treason ; and a number of judges,

who, in their judicial capacity, had acted as their instru*

ments, were involved by the same condemnation.:!:

* The individual here alluded to was one Francis Jenks, who hav-
ing made a motion at Guildhall, in the year 1676, to petition the
king for a new parliament, was examined before the privy-council,

and adtei-wards committed to the Gate-house, where he was kept about
two months, through the delays made b}'^ the several judges to whom
he aj)plied, in granting him a Habeas Corpus—See the State Trials,

vol. vii. anno 1676.

•f Sir llalijh de Hengham, chiefjustice of the King's Bench, was
fined 7,000 marks; sir Thomas Wayland, chiefjustice of the Common
Pleas, had his whole estate forfeited ; and sir Adam de Stratton, chief

baron of the Exchet^uer, Avas fined 3,400 marks.

X The most conspicuous among these judges were sir Robert Belk-
nap, and sir Robert Tresilain, chiefjustice of the King's Bench. The
latter had drawn up a string of questions calculated to confer a despotic

authority on the crown, or rather, on the ministers above-named, who
liad found means to render themselves entire masters of the person of

the king. These questions sir Robert Tresilain proposed to the

judges, who had been summoned for that purpose, and they gave theix
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In the reign of Henry the Eighth, sir Richard Enipson

and Edmund Dudley, who had been the promoters of the ex-

actions committed under the preceding reign, fell victims to

the zeal of the commons for vindicating the cause of the peo-

ple. Under king James the First, the lord-chancellor Bacon

experienced that neither his high dignity, nor great personal

qualifications, could screen him from having the severest cen-

sure passed upon him, for the corrupt practices of which he

had suffered himself to become guilty. And in the reign of

Charles the First, the judges have attempted to imitate the

example of the judges under Richard the Second, by deliver-

ing opinions subversive of the rights of the people, found the

same spirit of watchfulness in the commons, as had proved

the ruin of the former. Lord Finch, keeper of the great seal,,

was obliged to fly beyond sea. The judges Davenport and

Crawley were imprisoned ; and judge Berkely was seized

while sitting upon the bench, as we are informed by Rush-

worth.

In the reign of Charles the Second, we fiiid fresh instances

of the vigilance of the commons. Sir William Scroggs, lord

chief justice of the King's Bench, sir Francis North, chief

justice of the Common Pleas, sir Thomas Jones, one of the

judges of the King's Bench, and sir Richard West, one of

the barons of the Exchequer, were impeached by the com-
mons for partialities shown by them in the administration of

justice ; and the chief justice Scroggs, against whom some
positive charges were as well proved, was removed from hia

employments.

The several examples offered here to the reader, have been
taken from different periods of the English history, in order

opinions in favour of them. One of these opinions of the judges,
among others, tended to annihilate, at one stroke, all the rights of the
commons, bv taking from them that important privilege mentioned
before, of starting and freely discussing whatever subjects of debate
they think proper : the commons were to be restrained, under pain of
being punished as traitors, from proceeding upon any articles besides
those limited to them by the king. All those who hjid a share in the
above declarations of the judges were attainted of liigh treason. Tre-
silian, and Bembre, who haa been pi-vor of I^ondon, were hanged a

the others were only banislied, at the'intercession of the bishops,^.
See the l>arl History of England, vol i.

K 5
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to show that neither the influence, nor the dignity of the

infractors of the laws, even when they have been the nearest

servants of the crown, have ever been able to check the zeal

of the commons in asserting the rights of the people. Other
examples might perhaps be related to the same purpose :

though the whole number of those to be met with, will, upon
inquiry, be found the smaller, in proportion as the danger of

infringing the laws has always been indubitable.

So much regularity has even (from all the circumstances

above-mentioned) been introduced into the operations of the

executive power in England—such an exact justice have the

people been accustomed, as a consequence, to expect from

that quarter, that even the sovereign, for his having once suf-

fered himself personally to violate the safety of the subject,

did not escape severe censure. The attack made, by order of

Charles the Second, on the person of sir John Coventry, filled

the nation with astonishment ; and this violent gratification

of private passion, on the part of the sovereign (a piece of

self-indulgence with regard to inferiors, to which whole classes

of individuals in certain countries almost think that they have

a right) excited a general ferment. " This event," says Bi-

shop Burnet, '* put the house of commons in a furious up-
" roar.—It gave great advantages to all those who opposed the

" court ; and the names of the court and country party, which
" till now had seemed to be forgotten, were revived."*

These are the limitations that have been set, in the English

government, on the operations of the executive power: limi-

tations to which we find nothing comparable in any other free

states, ancient or modern ; and which are owing, as we have

seen, to that very circumstance which seemed at first sight to

prevent the possibility of them—I mean the greatness and

unity of that power ; the effect of which has been, in tlie

event, to unite, upon the same object, the views and efforts

of all orders of the pet)ple.

• See Burnet's History, vol. i. anno 1(5^9—An act of parliament

was made on this occasion, for giving a farther extent to the provisions

before made for the personal security of the subject ; which is still

^Ifd the Covmtry act.

I
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From this circumstance, that is, the unity and pecuh'ar sta-

bility of the executive power in England, another most advan-

tageous consequence has followed, that has been before no-

ticed, and which it is not improper to mention again here, as

this chapter is intended to confirm the principles laid down in

the former ones ;—I mean the unremitted continuance of the

same general union among all ranks of men, and the spirit of

mutual justice which thereby continues to be diffused througli

all orders of subjects.

Though surrounded by the many boundaries that have just

now been described, the crown, we must observe, has pre-

served its prerogative undivided : it still possesses its whole

effective strength, and is only tied by its own engagements,

and the consideration of what it owes to its dearest interests.

The great, or wealthy men in the nation, who, assisted by
the body of the people, have succeeded in reducing the exer-

cise of its authority within such well-defined limits, can have

no expectation that it will continue to confine itself to them
any longer than they themselves continue, by the justice of

their own conduct, to deserve that support of the people,

which alone can make them appear of consequence in the eye

of the sovereign—no probable hopes that the crown will con-

tinue to observe those laws by which their wealth, dignity,

liberty, are protected, any longer than they themselves also

continue to observe them.

Nay more, all those claims of their rights which they con-

tinue to make against the crown are encouragements which
they give to the rest of the people to assert their own rights

against them. Their constant opposition to all arbitrary pro-

ceedings of that power is a continual declaration they make
against any acts of oppression which the superior advantages

they enjoy might entice them to commit on their inferior fel-

low-subjects. Nor was that severe censure, for instance,

which they concurred in passing on an unguarded violent

action of their sovereign, only a restraint put upon the perso-

nal actions of future English kings ; no, it was a much more
extensive provision for the securing of public liberty ;—it wag
a solemn engagement entered into by all tlie powerful meo in

I
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the state to the whole body of the people, scrupulously to re«

spect the person of the lowest among them.

And indeed the constant tenor of the conduct, even of the

two houses of parliament, shows us that the above observa-

tions are not matters of mere speculation. From the earliest

times we see the members of the house of commons to have

been been very cautious not to assume any distinction that

might alienate from them the aiiections of the rest of the peo-

ple.* Whenever those privileges which were necessary to

them for the discharge of their trust have proved burthensome

to the community, they have retrenched them. And those

of their members who have applied either these privileges, or

in general that influence which they derived from their situa-

tion, to any oppressive purposes, they themselves have endea-

voured to bring to punishment.

Thus we see, that in the reign of James the First, sir Giles

Montpesson, a member of the house of commons, having

been guilty of monopolies, and other acts of great oppression

on the people, was not only expelled, but impeached, and

prosecuted with the greatest warmth by the house, and finally

condemned by the lords to be publicly degraded from his

rank of a knight, held for ever an infamous person, and im-

prisoned during life.

In the same reign, sir John Benet, who was also a member
of the house of commons, having been found to have been

guilty of corrupt practices, in his capacity ofjudge of the Pre"

rogative Court of Canterbury (such as taking exorbitant fees,

and the like) was expelled the house, and prosecuted for those

offences.

In the year l641, Mr. Henry Benson, member for Knares-.

borough, having been detected in selling protections, expe-

* In all cases of puMic offences, down to a simple breach of the

peace, the members of the house of commons have no privileges

whatever above the rest of the people : they may be committed to pri-

son by any justice of the peace ; and are dealt with afterwards in the

same manner as any other subjects. With regard to civil matters^
their only privilege is to be free from arrests (luring the time of a
session, and forty days before, and forty days after, but they may be
sueci, by process against their goods, for any just debt during that

time.
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rienced likewise the indignation of the house, and was ex*

pelled.

In fine, in order, at it were, to make it completely notori-.

ous, that neither the condition of representative of the people,

nor even any degree of influence in their house, could excuse

any one of them from strictly observing the rules of justice,

the commons did on one occasion pass the most severe censure

they had power to inflict, upon their Speaker himself, for

having, in a single instance, attempted to convert the dis-

charge of his duty, as Speaker, into the means of private

emolument. Sir John Trevor, Speaker of the house of

commons, having, in the sixth year of the reign of king Wil-

liam, received a thousand guineas from the city of London,
*' as a gratuity for the trouble he had taken with regard to the

" passing of the Orphan Bill" was voted guilty of a high

crime and misdemeanor, and expelled the house. Even the

inconsiderable sura of twenty guineas which Mr. Hungerford,

another member, had been weak enough to accept on the

same score, was looked upon as deserving the notice of the

house : and he was likewise expelled.*

If we turn our view towards the house of lords, we shall

6nd that they have also constantly taken care that their pecu-

liar privileges should not prove impediments to the common
justice which is due to the rest of the people.t They have

constantly agreed to every just proposal that has been made
to them on that subject by the commons ; and indeed if we
consider the numerous and oppressive privileges claimed by
the nobles in most other countries, and the vehement spirit

• Other examples, of the attention of the house of commons to the
conduct of their members, might be produced, either before, or after,

that which is mentioned here. The reader mav, for instance, see the
relation of their proceeding in the aflair of the South-Sea Conipajiy

scheme ; and a few years after, in that of the Citaritahk Corporation—
a fraudulent scheme, particularly oppressive to the poor, for which
several members were expelled.

f* In case of a public otfence, or even a simple breach of the peace,

"

a peer may be committed till he finds bail, by any justice of the peace

:

and peers are to be tried by the common course of law, for all otlences
under felony. With retard to civil matters, they are at all times free
from arrests ; but execution may be had against their efiects, in the
same manner as against those of other subject?.
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with which they are commonly asserted, we shall think it no
small praise to the body of the nobility in England (and also

to the nature of that government of which they make a part)

that it has been by their free consent that their privileges have

have been confined to what they now are ; that is to say, to no
more, in general, than what is necessary to the accomplish-

ment of the end and constitutional design of that house.

In the exercise oftheir judicial authority with regard to civil

matters, the lords have manifested a spirit of equity nowise

inferior to that which they have shown in their legislative

capacity. They have, in the discharge of that function (which

of all others is so liable to create temptations) shown an incor-

ruptness really superior to what any judicial assembly in any

other nation can boast. Nor do I think that I run any risk of

being contradicted, when I say, that the conduct of the house

of lords, in their civil judicial capacity, has constantly been

such as has kept them above the reach of even suspicion or

slander.

Even that privilege which they enjoy, of exclusively trying

their own members, in case of any accusation that may affect

their lives (a privilege which we might at first sight think re-

pugnant to the idea of a regular government, and even alarm-

ing to the rest of the people) has constantly been rendered, by
the lords, subservient to the purpose of doing justice to their

fellow-subjects ; and if we cast our eyes either on the collec-

tion of the State Trials, or on the History of England, we shall

find very few examples, if any, of a peer, really guilty of the

offence laid to his charge, that has derived any advantage

from his not being tried by a jury o^ commoners.

Nor has this just and moderate conduct of the two houses

of parliament, in the exercise of their powers (a moderation

so unlike what has been related ofthe conduct of the powerful

men in the Roman republic) been the only happy consequence

of that salutary jealousy which those two bodies entertain of

the power of the crown. The sannee motive has also engaged

them to exert their utmost endeavours to put the courts ofjus-

tice under proper restraints ; a point of the highest importance

to public, liberty.

They have, from the earliest times, preferred complaints
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against the Influence of the crown over these courts, and at

last procured laws to be enacted by which such influence has

been entirely prevented ; all which measures, we must ob-

serve, were at the same time strong declarations that no sub-

jects, however exalted their rank might be, were to think

themselves exempt from submitting to the uniform course of

the law, or hope to influence or over-awe it. The severe ex-

amples which they have united to make on those judges who
had rendered themselves the instruments of the passions of

the sovereign, or of the designs of the ministers of the crown,

are also awful warnings to the judges who have succeeded

them, never to attempt to deviate in favour of any, the most

powerful individuals, from that straight line of justice which

the joint wisdom of the legislature has once marked out to

them.

This singular situation of the English judges, relatively to

the three constituent powers of the state (and also the formi-

dable support which they are certain to receive from them as

long as they continue to be the faithful ministers of justice)

has at last created such an impartiality in the distribution of

public justice in England, has introduced into the courts of

law the practice of such a thorough disregard to either the in-

fluence or wealth of the contending parties, and procured to

every individual, both such an easy access to these courts,

and such a certainty of redress, as are not to be paralleled

in any other government.—Philip de Comines, so long as

three hundred years ago, commended in strong terms the

exactness with which justice was done in England to all

ranks of subjects ;* and the impartiality with which the same

is administered in these days, will, with still more reason,

excite the surprise of every stranger who has an opportunity

of observing the customs of this country.t

* See page 46 of this work.

•f Soon after I came to England for the first time (if the render will
give me leave to make mention of myself in this case) an action was
brought in a court of justice ag-ainst a prince nearly related to the
crown ; and a noble lord was also much about that time enjnxged in a
law-suit, for the property of some valuable lead mines in Yorkshire.
I could not but observe that in both these cases a decision was given
against the two most powerful parties ; though I wondered butriittle
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Indeed to such a degree of impartiality has the administra-

tion of public justice been brought in England, that it is say-

ing nothing beyond the exact truth, to affirm that any viola-

tion of the laws, though perpetrated by men of the most ex-

tensive influence—nay, though committed by the special di-

rection of the very first servants of the crown—will be publicly

and completely redressed. And the very lowest of subjects

will obtain such redress, if he has but spirit enough to stand

forth, and appeal to the laws of his country.—Most extraor-

dinary circumstances these ! which those who know the dif-

ficulty of establishing just laws among mankind, and of pro-

viding afterwards for their due execution, only find credible

because they are matters of fact, and can begin to account

for, only when they look up to the constitution of the govern-

ment itself; that is to say, when they consider the circum-

stances in which the executive power, or the crown, is placed

in relation to the two bodies that concur with it to form the

legislature—^the circumstances in which those two assemblies

are placed in relation to the crown, and to each other—and
the situation in which all the three find themselves with re-

spect to the whole body of the people.*

at this, because I had before heard much of the impartiality of the law
proceedings in England, and was prepared to see instances of that
kind. But what 1 was much surprised at was, that nobody appeared
to be in the least so, even at the strictness with which the ordinary
course of the law had, particularly in the former case, been adhered
to—and that those proceedings which I was disposed to consider as

great instances of justice, to the production of which some circum-
stances peculiar to the times, at least some uncommon virtue or spirit

on the part of the judges, must have more or less co-operated, were
looked upon by all those whom T heard speak about it, as nothing more
than the common and expected course of thinf^s. This circumstance
became a strong inducement to me to inquire mto the nature of a go-,

vemment by which such effects were produced.
• The assertion above made, with respect to the impartiality with

which justice is, in all cases, administered in England, not being of a
nature to be proved by alleging single facts, 1 have entered into ho
Siarticulars on that account. However, I will subjoin two cases, which,

'. think, cannot but aj)pear remarkable to the reader.

The first is the case of the prosecution commenced in the year 1763,
by some journeymen printers, against the kinf^'s messengers, for ap-
prehending and imprisoning them for a short time, by virtue of a ge-

neral wa? rant from the secretaries of state; and that which was after-

guards carried on by another private iudividuul against one of tlie s^i^.
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In fine a very remarkable circumstance in the English go-

vernment (and which alone evinces something peculiar and

excellent in its nature) is, that spirit of extreme mildness with

which justice, in criminal cases, is administered in England:

a point with regard to which England differs from all other

countries in the world.

When we consider the punishments in use in the other

states of Europe, we wonder how men can be brought to treat

their fellow-creatures with so much cruelty : and the bare

consideration of those punishments would sufficiently con-

vince us (if we did not know the fact from other circum-

stances) that the men in those states who frame the laws, and

preside over their execution, have little apprehension that

cretaries themselves In these actions, all the ordinary forms of

proceeding used in cases of actions between private subjects, were
strictly adhered to : and both the secretary of state and the messen-
gers, were, in the end, condemned. Yet, which it is proper the rea-

der should observe, from all the circumstances that accompanied this

affair, it is difficult to propose a case in which ministers could, ofthem-
selves, be under greater temptations to exert an undue influence to hin-

der the ordinary course ofjustice. Nor were the acts for which those

ministers were condemned, acts of evident oppression, which nobody
could be found to justify. They had done nothing but follow a prac-

tice, of which they found several precedents, established in their

offices : and their case, if I am well informed, was such that most
individuals, under similar circumstances, would have thought them-
selves authorized to have acted as they had done.
The second case I propose to relate, affords a singular instance of

the confidence with which all subjects in England claim what they
think their just rights, and of the certainty with which the remedies
of the law are in all cases open to them. The fact I mean, is the ar-

rest executed in the reign of queen Anne, in the year 1 708, on the
person of the Russian ambassador, by taking him out of his coach for

the sum of fifty pounds—And the consequences that followed this

fact are still more remarkable. The czar highly resented the affront,

and demanded that the sheriff of Middlesex, and all others concerned
in the arrest, should be punished with instant death. " But the
*• queen" (to the amazement ofthat despotic court, says judge Black-
stone, from whom 1 borrow this fact) " directed the secretary of state
*' to infomi him that she could inflict no punishment upon any, the
*' meanest of her subjects, unless warranted by the law of the land.'*

An act was afterwards passed to free from arrests the persons of fo-

reign ministers, and such of their servants as they have delivered a
list of to the secretary of state. A co])y of this act, elegantly en-
grossed and illuminated, continues judge Blackstone, was sent to

>Joscow, and an ambassador extraordinary commissigued to deliver iU
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either they, or their friends, will ever fall victims to those

laws which they so rashly establish.

In the Roman republic, circumstances of the same nature

with those just mentioned were also productive of the greatest

defects in the kind of criminal justice which took place in it.

That class of citizens who were at the head of the republic,

and who knew how mutually to exempt each other from the

operation of any too severe laws or practice, not only allowed

themselves great liberties, as we have seen, in disposing of

the lives of the inferior citizens, but had also introduced, into

the exercise of the illegal powers they assumed to themselves

in that respect, a great degree of cruelty.*

Nor were things more happily conducted in the Grecian

republics. From their democratical nature, and the frequent

revolutions to which they were subject, we naturally expect

to find that authority used with mildness, which those who
enjoyed it must liave known to have been precarious ; yet

such were the effects of the violence attending those very re-

volutions, that a spirit both of great irregularity and cruelty

had taken place among the Greeks, in the exercise of the

power of inflicting punishments. The very harsh laws of

Draco are well known, of which it was said that they were

not written with ink, but with blood. The severe laws of

the Twelve Tables among the Romans were in great part

brought over from Greece. And it was an opinion commonly
received in Rome, that the cruelties practised by the magis-

trates on the citizens were only imitations of the examples

which the Greeks had given them.*

In fine, the use of torture, that method of administering

* The common manner in which the senate ordered citizens to be
put to death was, by throwing them headlong from the top of the
Tarpeian rock. The consuls, or other particular magistrates, some-
times caused citizens to expire upon a cross ; or, which was a much
more common case, ordered them to be beaten to death, with their

heads fastened bet\Yeen the branches of a fork ; which they called cer-

vicemfurccc insercre.

-}- Csesar expressly reproaches the Greeks with this fact in his speech
in favour of the accomplices of Catiline, which Sallust has transmitted
to us

—

Eodcm illo temjforc, Giacioc morcm imifati (majores nostri) verheri-

hus animadvertebant in cives ; de condemnatU summum sitp^licium $umebanU

J
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justice, in which folly may be said to be added to cruelty, had

been adopted by the Greeks in consequence of the same causes

which had concurred to produce the irregularity of their cri-

minal justice. And the same practice continues, in these days,

to prevail on the continent of Europe, in consequence of that

general arrangement of things whidi creates there such a

carelessness about remedying the abuses of public authority.

But the nature of that same government which has pro-

cured to the people of England all 'the advantages we have

before described, has, with still more reason, freed them
from the most oppressive abuses which prevail in other coun-

tries.

Tliat wantonness in disposing of the dearest rights of man-
kind, those insults upon human nature, of which the frame

of the governments established in other states unavoidably

becomes more or less productive, are entirely banished from

a nation which has the happiness of having its interest guard-

ed by men who continue to be themselves exposed to the

pressure of those laws which they concur in making, and of

every tyrannic practice which they suffer to be introduced—bjr

men whom the advantages which they possess above the rest

of the people, render only more exposed to the abuses they

are appointed to prevent, only more alive to the dangers

against which it is their duty to defend the community.

Hence we see that the use of torture has, from the earliest

times, been utterly unknown in England. And all attempts

to introduce it, whatever might be the power of those who
made them, or the circumstances in which they renewed

their endeavours, have been strenuously opposed and de-

feated.

From the same cause also arose that remarkable forbearance

of the English laws to use any cruel severity in the punish-

ments which experience showed it was necessary for the pre-

servation of society to establish ; and the utmost vengeance of

those laws, even against the most enormous offenders, never

extends beyond the simple deprivation of life.*

• A very singular instance occurs in the history of the year 1605,

of the care of the English legislature not to suffer precedents of cruel
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Nay, so anxious has the EngHsh legisture been to establish

mercy, even to convicted offenders, as a fundamental principle

of the government of England, that they made it an express

article of that great public compact which \vias framed at

the important aera of the Revolution, that " no cruel and un-

usual punishments" should be enforced.*—They even endea-

voured, by adding a clause for that purpose to the oath which

kings were thenceforward to take at their coronation, as it

were to render it an everlasting obligation of English kingsi,

to make justice to be " executed with mercy.t"

practices to be introduced. During the time that those concern-

ed in the gun-powder plot were under the sentence of death, a
motion was made in the house of commons to petition the king, that

the execution might be stayed, in order to consider of some extraor-

dinary punishment to be inflicted upon them : but this motion was
rejected. A proposal of the same kind was also made in the house of

lords, where it was dropped.—See the Parliamentary History of En-
gland, vol. V. anno 1605.

* See the Bill of Rights, Art. x—" Excessive bail ought not to
" be required, nor excessive fines imposed ; nor cruel and unusual
*' punishments inflicted."

f Those same dispositions of the English legislature which have led
them to take such precautions in favour even of convicted offenders,

have still more engaged them to make provisions in favour of such
persons as are only suspected and accused of having committed offen-

ces of any kind. Hence the zeal with which they have availed them-
selves of every important occasion—such, for instance, as that of the
Revolution—to procure new confirmations to be given to the institu-

tion ofthe trial byjury, to the laws on imprisonments, and in general
to that system of criminal jurisprudence of which a description has

bee» given in the first part of this work, to which I refer the reader.
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CHAPTER XVII.

A more inward View of the E?iglisk Government than has hi-

therto been offered to the Reader in the Course of this Work.-—

Very essential Differences between the English Monarchy, as

a Monarchy, and all those with which we are acquainted.

^HE doctrine constantly maintained in this work, and which

has, I think, been sufficiently supported by facts and

comparisons drawn from the history of other countries, is that

the remarkable liberty enjoyed by the English nation is essen-

tially owing to the impossibility under which their leaders, or

in general all men of power among them, are placed, of in-

vading and transferring to themselves any branch of the go-

verning executive authority ; which authority is exclusively

vested, and firmly secured, in the crown. Hence the anxious

care with which those men continue to watch the exercise of

that authority. Hence their perseverance in observing every

kind of engagement which themselves may have entered into

with the rest of the people.

But here a consideration of a most important kind presents

itself: How comes the crown in England thus constantly to

preserve to itself (as we see it does) the executive authority in

the state, and moreover to preserve it so completely, as to

inspire the great men in the nation with that conduct so ad-

vantageous to public liberty, which has just been mentioned.'*

These are effects which we do not find, upon examination,

that the power of crowns has hitherto been able to produce in

other countries.

In all states of a monarchical form, we indeed see that

those men whom their rank and wealth, or their personal

power of any kind, have raised above the rest of the people,

have formed combinations among themselves to oppose the

power of the monarch. But their views, Ave must observe, in

forming these combinations, were not by any means to set

general and impartial limitations on the sovereign authority.

They endeavoured to render themselves entirely indepen-
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dent of that authority ; or even utterly to annihilate it, ac-

cording to circumstances.

Thus we see that in all the states of ancient Greece, the

kings were at last destroyed and exterminated. The same

event happened in Italy, where in remote times there existed

for a while several kingdoms, as we learn both from the an-

cient historians and poets. And in Rome, we even know the

manner and circumstances in which such a revolution was

brought about.

In more modern times, we see the numerous monarchical

sovereignties (which had been raised in Italy on the ruins of

the Roman empire) successively destroyed by powerful fac-

tions ; and events of much the same nature have at different

times taken place in the kingdoms established in the other

parts of Europe.

In Sweden, Denmark, and Poland, for instance, we find

the nobles reducing their sovereigns to the condition of simple

presidents over their assemblies—of mere ostensible heads of

the government.

In Germany and in France, countries where the monarchs,

being possessed of considerable demesnes^ were better able to

maintain their independence than the princes just mentioned,

the nobles >vaged war against them, sometimes singly and
sometimes jointly ; and events similar to these have successive-

ly happened in Scotland, Spain, and the modem kingdoms of

Italy.

In fine, it has only been by means of standing armed forces

that the sovereigns of most of the kingdoms we have men-
tioned have been able, in a course of time, to assert the pre-

rogatives of the crown. And it is only by continuing to keep

up such forces, that, like the eastern monarchs, and indeed

like all the monarchs that ever existed, they continue to be

able to support their authority.

How therefore can the crown of England, without the as-

sistance of any armed force, maintain, as it does, fts numerous

prerogatives? How can it, under such circumstances, pre-

serve to itself, the whole executive power in the state? For
here we must observe, the crown in England does not derive

any support from what regular forces it has at its disposal ;
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and ifwe doubted this fact, we need only look to the astonish-

ing subordination in which the military is kept to the civil

power, to become convinced that an English king is not in-

debted to his army for the preservation of his authority.*

If we could suppose that tlie armies of the kings of Spaia

or of France, for instance, were, through some very extra-

ordinary circumstance, all to vanish in one night, the power

of those sovereigns, we must not doubt, would, in six months,

be reduced to a mere shadow. They would immediately be-

hold their prerogatives, however formidable they may be at

present, invaded and dismembered :t and supposing that re-

gular governments continued to exist, they would be reduced

to have little more influence in them than the doges of Venice

or of Genoa possess in the governments of those republics.:}:

How, therefore—to repeat tlie question once more, which is

one of the most interesting that can occur in politics—how can

the crown in England, without the assistance of any anned
force, avoid those dangers to which all other sovereigns are

exposed ?

How can it, without any such force, accomplish even in-

comparably greater works than those sovereigns, with their

powerful armies, are, we find, in a condition to perform ?—
How can it bear that universal effort (unknown in other mo-
narchies) which, we have seen, is continually and openly ex-

erted against it ? How can it even continue to resist this effort

so powerfully as to preclude all individuals whatever from

entertaining any views besides those of setting just andge7ieral

limitations to the exercise of its authority ? How can it enforce

the laws upon all subjects, indiscriminately, without injury

or danger to itself? How can it, in fine, impress the minds of

all the great men in the state with so lasting a jealousy of its

power as to necessitate them, even in the exercise of their un-

• Henry VITI. the most absolute prince, perhaps, who ever sat

upon a throne, kept no standing arm^.

-f-
As was the case in the several kingdoms into which the Spanish

monarchy was formerly divided ; and, in no very rerhote times, in
France itself.

X Or than the kings of Sweden were allowed to enjoy, before the
revolution of 1772.



^40 THE CONSTITUTION

doubted rights and privileges, to continue to^court and deserve

the affection of the rest of the people ?

Those great men, I shall answer, who even in quiet times

prove so formidable to other monarchs, are in England di-

vided into two assemblies ; and such, it is necessary to add,

are the principles upon which this division is made, that from
it result, as necessary consequences, the solidity and the in-

divisibility of the power of the crown.

The reader may perceive that I have led him, in the course

of this work, much beyond the line, within which writers on
the subject of government have confined themselves; or

rather, that I have followed a track entirely different from that

which those writers have pursued. But as the observation

just made, on the stability of the power of the crown in En-
gland, and the cause of it, is new in its kind, so do the prin-

ciples from which its truth is to be demonstrated totally differ

from what is commonly looked upon as the foundation of the

science of politics. To lay those principles here before the

reader, in a manner completely satisfactory to him, would

lead us into philosophical discussions on what really consti-

tutes the basis of governments and power amongst mankind,

both extremely long, and in a great measure foreign to the

subject of tliis book. I shall therefore content myself with

proving the above observations by facts ; which is more, after

all, than political writers usually undertake to do with regard

to their speculations.

As 1 chiefly proposed to show that the extensive liberty the

English enjoy is the result of the peculiar frame of their go-

vernment, and occasionally to compare the same with the re-

publican form, I even had at first indended to confine myself

to that circumstance, which both constitutes the essential dif-

ference between those two forms of government, and is the

immediate cause of English liberty—I mean the having placed

all the executive authority in the state out of the hands of

those in which the people trust. With regard to the remote

cause of that same liberty, that is to say the stability of the

power of the crown, the singular solidity, without the assist-

ance of any araned force, by which this executive authority is

BO secured, I should perhaps liave been silent, had I not found
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it absolutely necessary to mention the fact in this place, in or-

der to obviate the objections which the more reflecting part of

readers niiglit otherwise have made, both to several of the ob-

servations before offered to them, and to a few others which

are soon to follow.

Besides, I shall confess here, I have been several time3

under apprehensions, in the course of this work, that the ge-

nerality of readers, misled by the similarity of names, might

put too extensive a construction upon what I said with regard

to the usefulness of the power of the crown in England ;

—

that they might accuse or suspect me, for instance, of attri-

buting the superior advantages of the English mode of govern-

ment over the republican fonn, merely to itsapproaching nearer

to the nature of the monarchies established in the other parts

of Europe, and of looking upon every kind of monarchy as

preferable in itself to a republican government :—an opinion

which I do not by any means, or in any degree entertain : I

have too much affection, or, if you please, prepossession, in

ftivour of that form of government under which I was born ;

and as I am sensible of its defects, so do I know how to set a

value upon the advantages by which it compensates for them.

I therefore have, as it were, made haste to avail myself of

the first opportunity of explaining my meaning on this sub-

ject—of indicating that the power of the crown in England
stands upon foundations entirely different from those on which
the same power rests in other countries—and of engaging

the reader to observe (which for the present will suffice) that,

as the English monarchy differs, in its nature and main foun-

dations, from every other, so all that is said here of its advan-

tages is peculiar and confined to it.

But to come to the proofs (derived from facts) of the soli-

dity accruing to the power of the crown in England, from

the co-existence of the two assemblies which concur to form

the English parliament, I shall first point out to the reader

several open acts of these two houses, by which they have by
turns effectually defeated the attacks of each other upon its

prerogative.

Without looking farther back for examples than the reign

of Chai'les the Second, we see that the house of commons had,

L
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in that reign, begun to adopt the method of adding (or tack-

ing, as it commonly expressed) such bills as they wanted more
pai-ticularly to have passed, to their money bills. This for-

cible use of their undoubted privilege of granting money, if

it had been suffered to grow into common practice, would
have totally destroyed the equilibrium that ought to subsist

between them and the crown. But the lords took upon them-
selves the task of maintaining that equilibrium : they com-

plained with great warmth of the several precedents that were

made by the commons, of the practice we mention ; they in-

sisted that bills should be framed " i?i the old and decent way of
" parliament ;" and at last made it a standing order of their

house, to reject, upon the sight of them all bills that are

tacked to money bills.

Again, about the thirty-first year of the same reign, a

strong party prevailed in the house of commons ; and their

efforts were not entirely confined, if we may credit the histo-

rians of those times, to serving their constituents faithfully,

and providing for the welfare of the state. Among other

bills which they proposed in their house, they carried one to

exclude from the crown the immediate heir to it ; an affair

this, of a very high nature, and with regard to which it may
well be questioned whether the legislative assemblies have a

right to form a resolution, without the express and declared

concurrence of the body of the people. But both the crown

and the nation were delivered from the danger of establishing

such a precedent, by the interposition of the lords, who threw

out the bill on the first reading.

In the reign of king William the Third, a few years after

the Revolution, attacks were made upon the crown from ano-

ther quarter. A strong party was formed in the house of

lords ; and, as we may see in Bishop Burnetts History of his

Own Times, they entertained very deep designs. One of

their views, among others, was to abridge the royal preroga-

tive of calling parliaments, and judging of the proper times

of doing it.* They accordingly framed and carried in their

house a bill for ascertaining the sitting of parliament every

• Tliey, besides, proposed t6 have all money bills stopped in their

h««s«, till they had procured the right of taxing, themselves, their
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year : but the bill, after it had passed in their house^ was re».

jected by the commons.*

Again, we find, that a little after the accession of king

George the First, an attempt was made by a party in the

house of lords, to wrest from the crown a prerogative which

is one of its finest flowers, and is, besides, the only check it

has on the dangerous views which that house (which may stop

both money bills and all other bills) might be brought to en-

tertain ; I mean the right of adding new members to it, and

judging of the times when it may be necessary to do so. A
bill was accordingly presented, and carried, in the house of

lords, for limiting the members of that house to a fixed num-
ber, beyond which it should not be increased; but, after

great pains taken to insure the success of this bill, it was at

last rejected by the commons.

In fine, the several attempts which a majority in the house

of commons have in their turn made to restrain, farther than

it now is, the influence of the crown arising from the distri-

bution of preferments and other advantages, have been check-

ed by the house of lords ; and all place-bills have, from the be-

ginning of this century,t constantly miscarried in that house.

J

Nor have these two powerfid assemblies only succeeded in

thus warding off the open attacks of each other on the power
of tlie crown. Their co-existence and the principles upon
which they are severally framed, have been productive of ano-

ther effect much more extensive, though at first less attended

to—I mean the preventing even the making of such attacks ;

and in times too, when the crown was of itself incapable of

defending its authority ; the views of each house destroying,

own estates, and to have a committee of lords, and a certain number
of the commons, appointed to confer together concerning the state of
the nation ;

" which committee (says Bishop Burnet) would soon have
*' grown to have been a council of state, that would have brought all
•' affairs under their inspection, and never had been proposed but
•' when the nation was ready to break into civil wars." See Burnet'a
History, anno 1693.

• Nov. 28, 1 G93. t The eighteenth century Edit.
:{: By a statute of the 6th of Anne, persons appointed to office under

the crown must vacate their seats, without being certain of re-election.
And by an act of the 22d of the present reign, (with the same view of
limiting the power of the crown) contractors have been dtciared ineli'-

gible to a seat in the house of commons

—

Edit.
La
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upon these occasions, the opposite views of the otiier, like

those positive and negative equal quantities (if I may be allow-

ed the comparison) which destroy each other on the opposite

sides of an equation.

Of this we have several remarkable examples : for instance,

when the sovereign has been a minor. If we examine the

history of other nations, especially before the invention of

standing armies, we shall find that the event we mention ne-

ver failed to be attended with open invasions of the royal au-

thority, or even sometimes with complete and settled divisions

of it. In England, on the contrary, whether we look at the

reign of Richard II. or that of Henry VI. or of Edward VI.

we shall see that the royal authority Avas quietly exercised by
the councils that were appointed to assist those princes ; and,

when they came of age, it was delivered over to them undi-

minished.

But nothing so remarkable can be alleged on this subject

as the manner in which the two houses have acted upon those

occasions, when the crown being without any present pos-

sessor, they had it in their power, both to settle it on what

J)erson they pleased, and to divide and distribute its effectual

prerogatives, in what manner, and to what set of men, they

might think proper. Circumstances like these we mention

have never failed, in other kingdoms, to bring on a division

of the effectual authority of the crown, or even of the state

itself. In Sweden, for instance (to speak of a kingdom which

has borne the greatest outward resemblance to that of En-

gland) when queen Christiana was put under a necessity of

abdicating the crown, and it was transferred to the prince who
stood next to her in the line of succession, the executive au-

thority in the state was immediately divided, and either distri-

buted among the nobles, or assigned to the senate, into which

the nobles alone could be admitted ; and the new king was

only to be a president over it.

After the death of Charles the Twelflh, who died without

male heirs, the disposal of the crown (the power of which

Charles the Eleventh liad found means to render again ab-

solute) returned to the states, and was settled on the prin-

cess Ulrica, and the prince her husband. But the senate.

I
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at the same time it thus settled the possession of the crown,

again assumed to itself the effectual authority which had

formerly belonged to it. The privilege of assembling the

states was vested in that body. They also secured to them-

selves the power of making war and peace, and treaties

with foreign powers—the disposal of places—the command
of the army and of the fleet—and the administration of the

public revenue. Their number was to consist of sixteen

members. The majority of votes was to be decisive upon
every occasion. The only privilege of the new king was to

have his vote reckoned for two : and if at any time he should

refuse to attend their meetings, the business was neverthe-

less to be done as effectually and definitely without him.

But, in England, the revolution of the year 1688 was ter-

minated in a manner totally different. Those who at that in-

teresting epoch had the guardianship of the crown—those

in whose hands it lay vacant—did not manifest so much as a

thought to split and parcel out its prerogative. They ten-

dered it to a single individual possessor, impelled as it were

by some secret power operating upon them, without any sal-

vo, witliout any article to establish the greatness ofthemselves

or of their families. It is true, those prerogatives destructive

of public liberty, which the late king had assumed, were re-

trenched from the crown ; and thus far the two houses agreed.

But as to any attempt to transfer to other hands any part of

the authority of the crown, no proposal was even made about

it. Those branches of prerogative which were taken from

the kingly office were annihilated, and made to cease to exist

in the state ; and all the executive authority that was thought

necessary to be continued in the government, was, as before,

left undivided in the croM'n.

In the very same manner was the whole authority of the

crown transferred afterwards to the princess who succeeded

king William the Third, and who had no other claim to it

but what was conferred on her by the parliament. And in

the same manner again it was settled, a long time beforehand,

on the princes of Hanover who succeeded her.

There is yet one more extraordinary fact, to which I desire

the reader to give attention.—Notwithstanding all the revolu-
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tions we mention, although parliament hath sat every year

since the beginning of this century, and though they have

Constantly enjoyed tlie unlimited freedom both as to the sub-

jects and the manner of their deliberations, and numberless

proposals have in consequence been made—yet such has been

the efficiency of each house, in destroying, preventing, or

qualifying the views ofthe other, that the crown has not been

obliged during all that period to make use, even once, of its

negative voice : and the last bill rejected by a king of England

was that rejected by king William the Third in the year l692,

for triennial parliaments.*

There occurs another instance yet more remarkable of this

forbearing conduct of the parliament in regard to the ci*own,

to whatever open and latent cause it may be owing, and how
little their esprit de corps in reality leads them, amidst the ap-

parent heat sometimes of their struggles, to invade its govern-

ing executive authority : I mean, the facility with which they

have been prevailed upon to give up any essential branch of

that authority, even after a conjunction of preceding circum-

stances had caused them actually to be in possession of it : a

case this, however, that has not frequently happened in the

English history. After the restoration of Charles the Second,

for instance, the parliament, of their own accord, passed an

act (in the first year that followed that event) by which they

annihilated, at one stroke, both the independent legislative au-

thority, and all claims to such authority, which they had as-

sumed during the preceding disturbances: by the stat. 13

Car. II. c. 1. it was forbidden, under the penalty of a p-ocm^^-

nire, to affirm that either of the two houses of parliament, or

both jointly, possess, without the concurrence of the king, the

legislative authority. In the fourth year after the Restoration,

another capital branch of the governing authority of the crown

was also restored to it, without any manner of struggle :—^by

the Stat. 16 Car. II. c. 1. the act was repealed by which it had

been enacted, that in case the king should neglect to call a

parliament once at least in three years, the peers should issue

• He assented a few years afterw-ardg to that bill, when several

auiendmeuts had been made in it.
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the writs for an election ; and that, should they neglect to

issue the same, the constituents should of themselves assemble

to elect a parliament.

It is here to be observ^ed, that in the same reign, the parlia-

ment passed the Habeas Corpus Act, as well as the other acts

that prepared for the same, and in general showed a jealousy

m watching over the liberty of the subject, superior perhaps to

what has taken place at any other period of the English his-

tory. This is another striking confirmation of what has been

remarked in a preceding chapter, concerning the manner in

which public disturbances have been terminated in England.

Here we find a series of parliaments to have been tenaciously

and perseveringly jealous of those kinds of popular universal

provisions, which great men in other states ever disdained

seriously to think of, or give a place to, in those treaties by
which internal peace was restored to the nation ; and at the

same time these parliaments cordially and sincerely gave up
those high and splendid branches of governing authority,

which the senates or assemblies of great men who surrounded

the monarchs in other limited monarchies,, never ceased anxi<«

ously to strive to assume to themselves—and which the mo-«

narchs, after having lost them, never were able to recover

but by military violence aided by surprise, or through nati-i

onal commotions. All these are political singularities, cer-

tainly remarkable enough. It is a circumstance in no small

degree conducive to the solidity of the executive authority o£

the Enghsh crown (which is the subject of this chapter) that

those persons who seem to have it in their power to wrest the

same from it, are even prevented from entertaining thoughts

of doing so.

As another proof of the peculiar solidity of the power of

the crown, in England, may be mentioned the facility, and
safety to itself and to the state, with which it has at all times

been able to deprive any particular subjects of their different

offices, however overgrown and even dangerous their private

power might seem to be. A very remarkable instance of this

kind occurred when the great duke of Marlborough was sud-

denly removed from all Ms employments : the followuig is the
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account given by dean Swift in his " History of the four last

" Years of the Deign of Anne."
'' As the queen found herself under a necessity either, on

*' the one side, to sacrifice those friends, who had ventured
" their lives in rescuing her out of the power of some, whose
'- former treatment she had little reason to be fond of—to put
" an end to the progress she had made towards a peace, and
*^ dissolve her parliament ; or, on the other side, by removing
" one person from so great a trust, to get clear of all her diffi-

" culties at once, her majesty determined upon the latter ex-

" pedient, as the shorter and safer course ; and, during the

" recess at Christmas, sent the duke a letter, to tell him she

"had no farther occasion for his service.

" There has not perhaps in the present age been a clearer

'^ instance to show the instability of greatness which is not
*' founded on virtue : and it may be an instruction to princes
'* who are well in the hearts of their people, that the over-

" gi'own power of any particular person, although supported
'' by exorbitant wealth, can, by a little resolution, be reduced
*• in a moment, without any dangerous consequences. This
" lord, who was, beyond all comparison, the greatest subject

*' in Christendom, found his power, credit, and influence

*' crumble away on a sudden ; and except a few friends and
" followers, the rest dropped off in course, &c." (B. I. near

the end.)

The ease with which such a man as the duke was suddenly

removed, dean Swift has explained by the necessary advan-

tages of princes who possess the affection of their people, and

the natural weakness of power which is not founded on vir-

tue. However, these are very unsatisfactory explanations.

The history of Europe in former times, presents a continual

fceries of examples to the contrary. We see in it numberless

instances of princes incessantly engaged in resisting in the

field the competition of the subjects invested with the eminent

dignities of the realm, who were not by any means superior

to them in point of virtue—or, at other times, living in a

continual state of vassalage under some powerful man whom
they durst not resist, and wliose power, credit, and injiuence

they would have found it far from possible to reduce in a vi(h



OF ENGLAND. 249

menij or crumble on a sudden, by the sending of a single let-

ter, even though assisted hij a little resolution^ to use dean

Swift's expressions, and without any dangerous consequences.

Nay, certain kings, such as Henry the Third of France,

in regard to the duke of Guise, and James the Second of

Scotland, in regard to the two earls of Douglas successively,

had at last, recourse to plot and assassination ; and expedients

of a similar sudden violent kind are the settled methods adopt-

ed by the eastern monarchs ; nor is it very sure that they can

always easily to do otherwise.

Even in the present monarchies of Europe, notwithstand-

ing the awful force by which they are outwardly supported,

a discarded minister is the cause of more or less anxiety to

the governing authority ; especially if, through the length of

time he has been in office, he happens to have acquired a con-

siderable degree of influence. He is generally sent and con-

fined to one of his estates in the country, which the crown

names to him : he is not allowed to appear at court, nor even

in the metropolis; much less is he suffered to appeal to the

people in loud complaints, to make public speeches to the

great men in the state, and intrigue among them, and, in

short, to vent his resentment by those bitter and sometimes

desperate methods, which, in the constitution of this country,

prove in a great measure harmless.

But a dissolution of the parliament, that is, the dismission

of the whole body of the great men in the nation, assembled

in a legislative capacity, is a circumstance in the English go-

vernment, in a much higher degree remarkable and deserving

our notice than the depriving any single individual, however

powerful, of his public employments. When we consider in

what an easy and complete manner such a dissolution is effected

in England, we must become convinced that the power of the

crown bears upon foundations of very uncommon, though

perhaps hidden, strength ; especially, if we attend to the se-

veral facts that take place in other countries.

In France, for example,* we find the crown, notwitlistand-.

ing the immense outward force by which it is surrounded, t«*

• The author's last revision of this work was in 17S4-

—

Eijit,
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use tlie utmost caution in its proceedings towards the parlia-

ment of Paris; an assembly only of a judiciary nature, with-

out any legislative authority or avowed claim, and which, in

short, is very far from having the same weight in the king-
dom of France as the English parliament has in England.
The king never repairs to that assembly, to signify his inten-

tions, or hold a /// de justice, without the most overawing cir-

cumstances of military apparatus and preparation, constantly

choosing to make his appearance among them rather as a ge-
neral than as a king.

And when the late king, having taken a serious alarm at

the proceedings of this parliament, at length resolved upon

their dismission, he fenced himself, as it were, with his armj^;

and military messengers were sent with every circumstance of

secrecy and dispatch, who, at an early part of the day, and

at the same hour, surprised each member in his own house,

causing them severally to retire to distant parts of the country,

which were prescribed to them, without allowing them time

to consider, much less to meet, and hold any consultation.

But the person who is invested with the kingly office in

England, has need of no other artillery, than the civil insig'-

nia of his dignity to effect a dissolution of the parliament.

He steps into the midst of them, telling them that they are

dissolved ; and they are dissolved :—he tells them that they

are no longer a parliament ; and they are no longer so. Like

the wand of Popilius, a dissolution instantly puts a stop to

their warmest debates and most violent proceedings. The
peremptory words by which it is expressed have no sooner

met their ears, than all their legislative faculties are benumb-

ed : though they may still be sitting on the same benches,

they look no longer on themselves as forming an assembly ;

they no longer consider each other in the light of associates

or of colleagues. As if some strange kind of weapon, or a

sudden magical effort, had been exerted in the midst of

them, all the bonds of their union are cut off; and they

hasten away, without having so much as the thought of con-

tinuing for a single minute the duration of their assembly.

To all th3se observations concerning the peculiar solidity

of the authority of the crown in England, I shall add another



OF ENGLAND. 251

that is supplied by the whole series of the English history ;

which is, that though bloody broils and disturbances have

often taken place in England, and war been often made
against the king, yet it has scarcely ever been done, but by
persons who positively and expressly laid claim to the crown.

Even while Cromwell contended with an armed force against

Charles the First, it was in the king's own name that he waged
war against him.

The same objection might be expressed in a more general

manner, and with strict truth, by saying that no war has been

waged, in England, against the governing authority, except

upon national grounds ; that is to say, either when the title

to the crown has been doubtful, or when general complaints,

either of a political or religious kind, have arisen from every

part of the nation. As instances of such complaints, may
be mentioned those that gave rise to the war against king

John, which ended in the passing of the Great Charter ; the

civil wars in the reign of Charles the First ; and the Revolu-

tion of the year I688. From the facts just mentioned, it may
also be observed as a conclusion, that the crown cannot de-

pend on the great security we have been describing any longer

than it continues to fulfil its engagements to the nation, and

to respect those laws which form the compact between it and
the people. And the imminent dangers, or at least the alarm*

and perplexities, in which the kings of England have con-

ftantly involved themselves, whenever they have attempted

to struggle against the general icnse of the nation, manifestly

show that all that has beon above observed, concerning the

security and remarkable stability somehow annexed to their

office, is to be understood, not of tlie capricious power of

the maw, but of the lawful authority of the head of the gtate.



Second Part of Ike Chapter.

'J^HERE is certainly a very great degree of singularity ia

all the circumstances we have been describing here

:

those persons wlio are acquainted with the history of other

countries cannot but remark with surprise, that stability of

the power of the English crown—that mysterious solidity,

that inward binding strength with which it is able to carry

pn with certainty its legal operations, amidst the clamorous

struggle and uproar with which it is commonly surrounded,

and without the medium ofany armed threatening force. To
give a demonstration of the manner in which all these things

are brought to bear and operate, it is not, as I said before,

my design to attempt here ; the principles from which such

demonstration is to be derived, suppose an inquiry into the

nature of man, and of human affairs, which rather belongs

to philosophy (though to a branch hitherto unexplored) than

to politics ; at least such an inquiry certainly lies out of the

sphere of the common science of politics. However, I had a

very material reason for introducing all the above-mentioned

facts concerning the peculiar stability of the governing au-

tliority of England, inasmuch as they lead to an observation

of a most important political nature; which is, that this sta-

bility allows several essential branches of English liberty to

take place, which, without it, could not exist. For there is

a very essential consideration to be made in every science,

though speculators are sometimes apt to lose sight of it, which

is this—in order that things may have existence, they must

he possible ; in order that political regulations of any kind

may obtain their effect, they must imply no direct contradic-

tion, either open or hidden, to the nature of things, or to

the other circumstances of the government. In reasoning from

this principle, we shall find that the stability of the governing

executive authority in England, and the weight it gives to

the whole machine of the state, have actually enabled the

English nation, considered as a free nation, to enjoy several

advantages which would really have been totally unatt*iinable
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in the other states we have mentioned in former chapters,

whatever degree of public virtue we might even suppose to

have belonged to the men who acted in those states as the ad-

visers of the people, or, in general, who were intrusted with

the business of framing the laws.

One of these advantages resulting from the solidity of the

government is, the extraordinary personal freedom which all

ranks of individuals in England enjoy at the expense of the

governing authority. In the Roman commonwealth, for in-

stance, we behold the senate invested with a number of pow-

ers totally destructive of the liberty of the citizens : and the

continuance of these powers was, no doubt, in a great mea-

sure, owing to the treacherous remissness of those men to

whom the people trusted for repressing them, or even to

their determined resolution not to abridge those prerogatives.

Yet, if we attentively consider the constant situation of affairs

in that republic, we shall find, that though we should sup-

pose those persons to have been ever so truly attached to

the cause of the people, it would not really have been possi-

ble for them to procure to the people, an entire security. The
right enjoyed by the senate, of suddenly naming a dictator

with a power unrestrained by any law, or of investing the

consuls with an authority of much the same kind, and the

power it at times assumed of making formidable examples of

arbitrary justice, were resources of which the republic could

not, perhaps, with safety have been totally deprived : and

though these expedients frequently were used to destroy the

just liberty of the people, yet they were also very often the

means of preserving the commonwealth.

Upon the same principle we should possibly find that the

ostracism, that arbitrary method of banishing citizens, was ^
necessary resource in the republic of Athens. A Venetian

noble would perhaps also confess, that, however terrible the

state inquisition, established in his republic, may be even to

the nobles themselves, yet it woidd not be prudent entirely to

abolish it. And we do not know, but a minister of state in

France, though ever so virtuous and moderate a man, would
say the same with regard to secret imprisonment, the lettres

tk cachet, and other arbitrary deviations from the settled
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course of law, which often take place in that kingdom, and

in the other monarchies of Europe. No doubt, if he was

the man we suppose, he would confess that the expedients

mentioned have in numberless instances been basely prostitut-

ed to gratify the wantonness and private revenge of ministers,

or ofthose who had any interest with them; but still perhapshe

would continue to give it as his opinion, that the crown, not-

withtanding its apparently immense strength, could not avoid

recurring at times to expedients of this kind ; much less could

it publicly and absolutely renounce them for ever.

It is therefore a most advantageous circumstance in the En-
glish government, that its security renders all such expedients

unnecessary, and that the representatives of the people have

not only been constantly willing to promote the public liberty,

but that the general situation of affairs has also enabled them

to carry their precautions so far as they have done. And in-

deed, when we consider what prerogatives the crown, in En-

gland, has implicitly renounced ;—that, in consequence of the

independence conferred on the judges, and of the method

of trial hy juryj it is deprived of all means of influencing the

settled course of the law both in civil and criminal matters ;—
that it has renounced all power of seizing the property of in-

dividuals, and even of restraining in any manner whatsoever^

and for the shortest time, the liberty of their persons ;—we do

not know which we ought most to admire, whether the pub-

lic virtue of those who have deprived the supreme executive

power of all those dangerous prerogatives, or the nature of

that same power, which has enabled it to give them up with-

out ruin to itself—whether the happy frame of the English

government, which makes those in whom the people trust,

continue so faithful to the discharge of their duty, or the

solidity of that same government, which can afford to leave

to the people so extensive a degree of freedom.

Again, the liberty of the press, that great advantage en-

joyed by the English nation, does not exist in any of the other

monarchies of Europe, however well established their power
may at first seem to be \ and it might even be demonstrated

that it cannot exist in them. The most watchful eye, we see, is

constantly kept in those monarchies upon every kind of pub«
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lication ; and a jealous attention is paid even to the loose and
idle speeches of individuals. Much unnecessary trouble (we
may be apt at first to think) is taken upon this subject ; but

yet if we consider how uniform is the conduct of all those go-

vernments, how constant and unremitted are their cares in

those respects, we shall become convinced, without looking

farther, that there must be some sort of necessity for their

precautions.

In republican states, for reasons which are at bottom the

same as in the before-mentioned governments, the people are

also kept under the greatest restraints by those who are at the

head of the state. In the Roman commonwealth, for instance,

the liberty of writing was curbed by the severest laws ; with

regard to the freedom of speech, things were but little better,

as we may conclude from several facts ; and many instances

may even be produced of the dread with which the private citi-

zens, upon certain occasions, communicated their political opi«

nions to the consuls, or to the senate. In the Venetian repub-

lic, the press is most strictly watched : nay, to forbear to speak

in any matter whatsoever of the conduct of the government,

is the fundamental maxim which they inculcate on the minds
of the people throughout their dominions. '

With respect therefore to this point, it may again be looked

upon as a most advantageous circumstance in the English

government, that those who have been at the head of the peo-

ple have not only bqen constantly disposed to procure the

public liberty, but also that they have found it possible for

them to do so ; and that the remarkable strength and steadi-

ness of the government have admitted of that extensive free-

dom of speaking and writing which the people of England

enjoy, A most advantageous privilege this ! which, affording

to every man a mean of laying his complaints before the pub-

lic, procures him almost a certainty of redress against any act

of oppression that he may have been exposed to ; and which

leaving, moreover, to every subject a right to give his opinion

on all pubhc matters, and, by thus influencing the sentiments

of the nation, to influence those of the legislature itself (which

is sooner or later obliged to pay a deference to them) procures

to him a sort of legislative authoj-ity of a much more efficaci-
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ous and beneficial nature than any formal right he might en-

joy of voting by a mere yea or nay, upon general propositions

suddenly offered to him, and which he could have neither a

share in framing, nor any opportunity of objecting to and

modifying.

Such a privilege, by supporting in the people a continual

sense of their security, and affording them undoubted proofs

that the government, whatever may be its form, is ultimately

designed to insure the happiness of those who live under it,

is both one of the greatest advantages of freedom, and its

surest characteristic. The kind of security, as to their per-

sons and possessions, which subjects, who are totally deprived

of that privilege, enjoy at particular times under other go-

vernments, perhaps may entitle them to look upon themselves

as the well administered property of masters who rightly un-

derstand their own interests ; but it is the right of canvassing

without fear the conduct of those who are placed at their

head, which constitutes a free nation.*

The unbounded freedom of debate, possessed by the En-

glish parliament, is also a consequence of the peculiar stability

of the government. All sovereigns have agreed in their jea-

lousy of assemblies of this kind, in their dread ofthe privileges

of assemblies who attract in so high a degree the attention of

the rest of the people—who in a course of time become con-

nected by so many essential ties with the bulk of the nation,

and acquire so much real influence by tlie essential share they

must needs have in the management of public affairs, and by

the eminent services, in short, which they arc able to perform

to the community. Hence it has happened that monarchs,

or single rulers, in all countries, have endeavoured to dis-

pense with the assistance of assemblies like those we mention,

notwithstanding the capital advantages they might have de-

rived from their services towards the good government of the

• If we consider the great advantages to public liberty which result

from the institution of the trial by jury, and from the liberty of the

press, we shall find England to be in reality a more democratical

state than any other we are acquainted with. The judicial power, and

the censorial power, are vested in the people.
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state ; or, if the circumstances of the times have rendered it

expetlient for them to call such assemblies together, they

have used the utmost endeavours in abridging those privi-

leges and legislative claims which they soon found to prove

so hostile to their security : in short, they have ever found it

impracticable to place an unreserved trust in public meetings

of this kind.

We may here name Cromwell, as he was supported by a

a numerous army, and possessed more power than any foreign

monarch who has not been secured by an armed force. Even
after he had purged, hy the agency of colonel Pride and two

regiments, the parliament that was sitting when his power

became settled, thereby thrusting out all his opponents to

the amount of about two hundred, he soon found his whole

authority endangered by the proceedings of those who re-

mained,- and was under the necessity of turning them out in-

the military manner with which every one is acquainted.

Finding still a meeting of this kind highly expedient to le-

galise his military authority, he called together that assembly

which was called Barehonc'& parliament. He had himself

chosen the members of this parliament, to the number of

about a hundred and twenty, and they had severally received

the summons from him; yet notwithstanding this circum-

stance, and the total want of personal weight in most of the

members, he begun in a very few months, and in tlie midst

of his powerful victorious array, to feel a serious alai'm at

their proceedings; he soon heard them talk of theirown divine

commission, and of the authority they had received from the

Lord; and, in short, finding he could not trust them, he em-
ployed the offices of a second colonel, to effect their dismission.

Being now dignified with the legal appellation of Frotecior,

he ventured to call a parliament elected by considerable parts

of the people ; but though the existence of this parliament

was grounded, we might say grafted, upon his own, and
though bands of soldiers were even posted in the avenues to

keep out all such members as refused to take certain personal

engagements to him, he made such haste, in the issue, to

rid himself of their presence, as to contrive a mean quibble

or device to shorten the time of their sitting by ten or twelve
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days. To a fourth assembly he again applied ; but though the

elections had been so managed as to procure him a formal

tender of the crown during the first sitting, he put an end to

the second with resentment and precipitation.

The example of the Roman emperors, whose power waa

outwardly so prodigious, may also be introduced here. They
used to show the utmost jealousy in their conduct with respect

to the Roman senate ; and that assembly, which the prepos-

session of the people, who looked upon it as the ancient re-

mains of the republic, had made it expedient to continue,

were not suffered to assemble but imder the drawn scymitars

of the preetorian guards.

Even the kings of France, though their authority is so un-

questioned, so universally respected, as well as strongly sup-

ported, have felt frequent anxiety from the claims and pro-

ceedings of the parliament of Pai'is, an assembly of much less

weight than the English parliament. The alarm has been

been mentioned which Louis XV. at last expressed concern-

ing their measures, as well as the expedient to which he re-

sorted, to free himself from their presence. And when his

successor thought proper to call again this parliament toge-

ther, a measure highly prudent in the beginning of his reign,

every jealous precaution was at the same time taken to abridge

those privileges of deliberating and remonstrating, upon which

any distant claim to, or struggle for a share of the supreme

authority, might be grounded.

It may be objected that the pride of kings or single rulers

makes them averse to the existence of assemblies like those

we mention, and despise the capital services which they might

derive from them for the good government of their kingdoms.

I grant it may in some measure be so. But if we inquire into

the general situation of affairs in different states, and into the

examples with which their history supplies us, we shall also

find that the pride of thoie kings agrees in the main with the

interest and quiet of their subjects, and that their preventing

the assemblies we speak of from meeting, or, when met, from

assuming too large a share in the management of public affairs,

is, in a great measure, matter of necessity.

We may therefore reckon it as a very great advantage, that
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in England, no such necessity exists. Such is the.frame of

the government, that the supreme executive authority can

both give leave to assemble, and show the most unreserved

trust, when assembled, to those two houses which concur to-

gether to form the legislature.

These two houses, we see, eVjjoy the most complete free-

dom in their debates, whether the subject be grievances, or

regulations concerning government matters of any kind : no

restriction whatever is laid upon them ; they may start any

subject they please. The crown is not to take any notice of

their deliberations : its wishes, or even its name, are not to

be introduced in the debates. And, in short, what makes

tlie freedom of deliberating, exercised by the two houses,

really unlimited is, the privilege, or sovereignty we may say,

enjoyed by each within its own walls, in consequence of which,

nothing done or said in parliament is to be questioned in any

place out of parliament. Nor will it be pretended by those

persons who are acquainted with the English history, that

these privileges of parliament we mention are nominal privi-

leges, only privileges upon paper, which the crown has disre-

garded whenever it has thought proper, and to the violations of

which the parliament have used very tamely to submit. That

these remarkable advantages, this total freedom from any com-

pulsion or even fear, and in short, this unlimited liberty of de-

bate, so strictly claimed by the parliament, and so scrupulous-

ly allowed by the crown—should be exercised, year after year,

during ajiong course of time, without producing the least re-

laxation in the execution of the laws, the smallest degree of

anarchy—are certainly very singular political phaenomena.

It may be said, that the remarkable solidity of the govern-

ing executive authority, in England, operates to the advan-

tage of the people with respect to the objects we mention, in

a two-fold manner. In the first place, it so far takes from the

great men in the nation all serious ambition to invade this au-

thority, that their debates do not produce such anarchical and
more or less bloody struggles as have very frequently disturb-

ed other countries. In the second place, it inspires those great

men with that salutary jealousy of the same authority which

leads tliem to frame such effectual provisions for laying it uu-
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der proper restraints. On which I shall observe, by way of a

short digression, that this distinguished stabilily of the execu-

tive authority of the English crown affords an explanation of

the peculiar manner in which public commotionshave constant-

ly been terminated in England, compared with the manner in

•which the same events have befen concluded in other kingdoms.

When I mentioned, in a former chapter, this peculiarity in

the English government, I mean the accuracy, impartiality,

and universality ofthe provisionsby which peace, after internal

disturbances, has been restored to the nation, I confined my
comparisons to instances drawn from republican governments,

purposely postponing to say any thing of governments of a

monarchical form, till I had introduced the very essential ob-

servation contained in this chapter, which is, that the power
of crownsJ in other monarchies, has not been able, by itself,

to produce the same effects it has in England—that is, has not

been able^to inspire the great men in the state with any thing

like that salutary jealousy we mention, nor of course to induce

them to unite in a real common cause with the rest of the

people. In other monarchies, those men who, during the

continuance of the public disturbances, were at the head of

the people, finding it in their power, in the issue, to parcel

out, more or less, the supreme governing authority (or even

the state itself) and to transfer the same to themselves, con-

stantly did so, in the same manner, and for the very same

reasons, as it happened in the ancient commonwealths ; those

monarchical governments being in reality, so far as that, ofa

republican nature : and the governing authority was left, at

the conclusion, in the same undefined extent it had be-

fbre. But in England, the great men in the nation finding

themselves in a situation essentially different, lost no time in

pursuits like those in which the great men of other countries

used to indulge themselves on the occasion we mention.

Every member of the legislature plainly perceived, from the

general aspect of affairs, and his feelings, that the supreme

executive authority in the state must in the issue fall some-

where undivided, and continue so ; and being moreover sen-

sible, that neither personal advantages of any kind, nor the

power of any faction, but the law alone, could afterwards be



at ejJgland. g61

an efTectiial i*estraint upon its motions, they had no thought

or aim left, except to frame with care those laws on which
their own liberty was to continue to depend, and to restrain

a power which they judged it so impracticable to transfer to

themselves or their party, or to render themselves indepen-

dent of. These observations I thought necessary to be added

to those in the fifteenth chapter, to which 1 now refer the

reader.

Nor has the great freedom of canvassing political subjects

we have described, been limited to the members of the legis-

lature, or confined to the walls of Westminster, that is, to

the exclusive spot on which the two houses meet : the like

privilege is allowed to the other orders of the people ; and a

full scope is given to that spirit of party, and a complete se-

curity insured to those numerous and irregular meetings,

which, especially when directed to matters of government,

create so much uneasiness in the sovereigns of other countries.

Individuals even may, in such meetings, take an active part

for procuring the success of those public steps which they

M'lsh to see pursued ; they may frame petitions to be delivered

to the crown, or to both houses, either to procure the repeal

of measures already entered upon by government, or to pre-

vent the passing of such as are under consideration, or to ob-

tain the enacting of new regulations of any kind : they may
severally subscribe their names to such petitions ; the law sets

no restriction on their numbers; nor has it, we may say,

taken any precaution to prevent even the abuse that might be

made of such freedom.

That mighty political engine, the press, is also at their

service ; they may avail themselves of it to advertise the time

and place, as well as the intent, of the meetings, and more-

over to set off and inculcate the advantages of those notions

which they wish to see adopted.

Such meetings may be repeated ; and every individual may
deliver what opinion he pleases on the proposed subjects,

though ever so directly opposite to the views or avowed de-

signs of the government. The member of the legislature

may, if he chooses, have admittance among them, and again
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enforce those topics which have not obtained the success he

expected, in that house which he belongs. The disappointed

statesman, the minister turned out, also find the door open to

them ; they may bring in the whole weight of their influence

and of their connexions ; they may exert every nerve to enlist

the assembly in the number of their supporters ; they are

bidden to do their worst : they fly through the country from

one place of meeting to another : the clamour increases the

constitution, one may think, is going to be shaken to its very

foundations :—but these mighty struggles, by some means or

other, always find a proportionate degree of re-action ; new
difficulties, and at last insuperable impediments, grow up in the

way ofthose who would take advantage ofthe general ferment

to raise themselves on the wreck of the governing authority

:

a secret force exerts itself, which gradually brings things back

to a state of moderation and calm ; and that sea so stormy, to

appearance so deeply agitated, constantly stops at certain

limits which it seems as if it wanted the power to pass.

The impartiality with which justice is dealt to all orders of

men in England, is also in great measure owing to the pecu-

liar stability of the government : the very remjiarkable, high

degree, to which this impartiality is carried, is one of those

things, which, being impossible in other countries, are possi-

ble under the government of this country. In the ancient

commonwealths, from the instances that have been introduced

in a former place, and from others that might be quoted, it

is evident that no redress was to be obtained for the acts of

injustice or oppression committed by the men possessed of in-

fluence or wealth, upon the inferior citizens. In the monar-

chies of Europe, in former times, abuses of a like kind pre-

vailed in a most enormous degree. In our days, notwith-

standing the great degrees of strength acquired by the dif-

ferent governments, it is matter of the utmost difficulty for

subjects of the inferior classes to obtain the remedies of the

law against certain individuals ; in some countries it is impos-

sible, let the abuse be ever so flagrant ; an open attempt to

pursue such remedies being moreover attended with danger.

Even in those monarchies of Europe in which the govern-

I
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ment is supported both by real strength, and by civil insti-

tutions of a very advantageous nature, great differences pre-

vail between individuals in regard to the facility of obtaining

the remedies of the law : and to seek for redress, is at best,

in many cases, so arduous and precarious an attempt, as to

take from injured individuals all thoughts of encountering

the difficulty. Nor are these abuses we mention, in the for-

mer or present governments of Europe, to be attributed only

to the want of resolution in the heads of those governments.

In some countries, the sovereign, by an open design to sup-

press these abuses, would have endangered at once his whole

authority ; and in others he would find obstructions multiply

so in his way as to coi^Ti.el him, perhaps very quickly, to

drop the undertaking. How can a monarch, alone, make a

persevering stand against the avowed expectations of all the

great men by whom he is surrounded, and against the loud

claims of powerful classes of individuals ? In a common-
wealth, what can the senate do when they find that their re-

fusing to protect a powerful offender of their own class, or to

indulge some great citizen with the impunity of his friends,

is likely to be productive of serious divisions among them-

selves, or perhaps of disturbances among the people ?

If we cast our eyes on the strict and universal impartiality

with which justice is administered in England, we shall soon

become convinced that some inward essential difference ex-

ists between the English government and those of other coun-

tries, and that its power is founded on causes of a distinct na-

ture. Individuals of tlie most exalted rank do not entertain

so much as the thought to raise the smallest direct opposition

to the operation of tlie law. The complaint of the meanest

subject, if preferred and supported in the usual way, imme-
diately meets with a serious regard. The oppressor of the most

extensive in6uence, though in the midst of a train of retainers,

nay, though in the fullest flight of his career and pride, and

surrounded by thousands of applauders and partisans, is stop-

ped short at the sight of the legal paper which is delivered

into his hands ; and a tipstaff is sufficient to bring him away,

and produce him before the bench.

Such is the greatfiess, and such the uninterrupted prcva"
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lence of the law ;* such is, in short, the continuity of omni-

potence, of resistless superiority, it exhibits, that the extent

of its effects at length ceases to be a subject of observation to

the public.

Nor are great or wealthy men to seek for redress or satis-

faction of any kind, by any other means than such as are

open to all ; even the sovereign has bound himself to resort to

no other : and experience has shown that he may without

danger trust the protection of his person, and of the places

of his residence, to the slow and litigious asssistance of the

law.t

Another very great advantage attending the remarkable

stability of the English government, is, that the same is ef-

fected without the assistance of an armed standing force : the

constant expedient this of all other governments. On this

occasion I shall introduce a passage of Doctor Adam Smith,

^

in a work published since the present chapter was first written,

in which passage an opinion certainly erroneous is contained ;

the mistakes of persons of his very great abilities deserve at-

tention. This gentleman, struck with the necessity of a suf-

ficient power of re-action, of a sufficient strength on the side

of government, to resist the agitations attendant on liberty,

has looked round, and judged that the English government

derived the singular stability it manifests from the standing

force it has at its disposal ; the following are his expressions

:

** To a sovereign who feels himself supported, not only by the

*' natural aristocracy of the country, but by a well-regulated

'* standing army, the rudest, the most groundless, and the

" most licentious remonstrances can give little disturbance.

** He can safely pardon or neglect them, and his conscious-

" ness of his superiority naturally disposes him to do so. That
" degree of liberty which approaches to licentiousriess, can he

* Lex magna est, et prccvdlclU.

-J-
I remember soon after my first coming to this country, I took

notice of the boards set up from place to place behind the inclosure of
Ilichmond park.—'• Whoever trespasses upon this ground will be^ro-
" scouted:'

X An Inquiry into the Nature afid Causes of the Wealth of Naiiom,
Book V. chap. i.

2
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" tolerated only in countries where the sovereign is secured hy a
" well-regulated standing army,"*

The above positions are grounded on the notion^ that an

army places in the hands of the sovereign an united irresistible

strength, a strength hable to no accidents, difficulties, or ex-

ceptions ; a supposition this, which is not conformable to

experience. If a sovereign was endued with a kind of extra-

ordinary power attending on his person, at once to lay un-

der water whole legions of insurgents, or to repulse and

sweep them away by flashes and shocks of the electrical fluid,

then indeed he might use the gi-eat forbearance above de-

scribed : though it is not perhaps very likely he would put up
with the rude and groundless remonstrances of his subjects,

and with their licentious freedom, yet he might with safety, do
or not do so, at his own choice. But an ai*my is not that

simple weapon which is here supposed. It is formed of officers

and soldiers who feel the same passions with the rest of the

people—the same disposition to promote their own interest

and importance, when they find out their strength, and pro-

per opportunities offer. What will therefore be the resource

of the sovereign, if into that army, on the assistance of which

he relies, the same party spirit creeps, by which his other

subjects are actuated ? Where will he take refuge, if the same

political caprices, abetted by the serious ambition of a few

leading men—the same restlessness, and at last perhaps the

same disaffection—begin to pervade <he smaller kingdom of

the army, by which the main kingdom or nation is agitated ?

The prevention of dangers like those just mentioned con-

stitutes the most essential part of the precautions and state-

craft of rulers, in those governments which are secured by
standing armed forces. Mixing the troops formed of natives

with foreign auxiliaries, dispersing them in numerous bodies

over the country, and continually shifting their quarters, are

among the methods that are used ; whicli it does not belong-

to our subject to enumerate, any more than the extraordinary

* The author's design, in the whole passage, is to show that stand-
ing armies, under proper restrictions, cannot be hurtful to public liber-

ty ; and may in some cases be useful to it, by freeing the sovereign
from any troublesome jealousy in regard to this liberty. .

M



^66 THE CONSTITUTION

expedients employed by the eastern monarclis for the same
purposes. But one caution, very essential to be mentioned

here, and which the governments we allude to never fail to

take before every other, is, to retrench from their unarmed

subjects a freedom which, transmitted to the soldiery, would

be attended with such fatal consequences ; hindering such

bad examples from being communicated to those in whose

hands their power and life are trusted, is what every notion

of self-preservation suggests to them: every weapon is ac-

cordingly exerted to suppress the rising and spreading of so

awful a contagion.

In general, it may be laid down as a maxim, that, where

the sovereign looks to his army for the security of his person

and authority, the same military laws by which this army is

kept together, must be extended over the whole nation ; not

in regard to military duties and exercises, but certainly in

regard to all that relates to the respect due to the sovereign

and to his orders. The martial law, concerning these tender

points, must be universal. The jealous regulations concern-

ing mutiny and contempt of orders cannot be severely en-

forced on that part of the nation which secures the subjection

of the rest, and enforced too through the whole scale of mili-

tary subordination, from the soldier to the officer, up to the

very head of the military system—while the more numerous

and inferior part of the people are left to enjoy an unrestrain-

ed freedom : that secret disposition which prompts mankind

to resist and counteract their superiors cannot be surrounded

by such formidable checks on one side, and be left to be in-

dulged to a degree of licentiousness and Avantonness on the

other.

In a country where an anny is kept, capable of command-
ing the obedience of the nation, this army will both imitate

the licentiousness above-mentioned, and check it in the peo-

ple. Every officer and soldier, in such a country, claim a

superiority in regard to other individuals ; and in proportion

as their assistance is relied upon by the government, expect

a greater or less degree of submission from the rest of the

people.*

* In the beginning of the passage which is Her^ examined, the au*
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The same author concludes his above-quoted observations,

concerning the security of the power of an armed sovereign,

by immediately adding :
" It is in such countries only that it

" is unnecessary that the sovereign should be trusted with
" any discretionaiy power for suppressing even the wantonness

" of this licentious liberty." The idea here expressed coin*

ciding with those already discussed, I shall say nothing far-

ther on the subject. My reason for introducing tke above

expressions, has been, that they lead me to take notice of a

remarkable circumstance in the English government. From
the expression, it is unnecessary that the sovereign shmdd he

trusted with any discretionary power, the author appears to

think that a sovereign at the head of an army, and whose

power is secured by this army, usually waits to set himself in

thor says, ** Where the sovereign is himself the general, and the
" principal nobility and gentry of the country are the chief officers of
" tlie army—where the military force is placed under the command
" of those who have the greatest interest in the support of the civil
" authority, because they have the greatest share of that authority—
" a standing anny can never be dangerous to liberty. On the con-
** trary, it may in some cases be favourable to liberty," &c. In a
country so circumstanced, a standing army can never be dangerous to
liberty ; no, not the liberty of those principal nobility and gentry,
especially if they have wit enough to form combinations among them-
selves af^nst the sovereign. Such a union as is here mentioned, of
the civil and military powers, in the aristocratical body of the nation,
leaves both the sovereign and the people without resource. If the
former kings of Scotland had adopted the expedient of a standing
army, and had trusted this army, thus defrayed by them, to those
noblemen and gentlemen who had rendered themselves hereditary ad-
mirals, hereditary high-stewards, hereditary high-constables, heredi-
tary great chamberlains, hereditary justices-general, hereditary' she-
riffs of counties, &c. they would have ill repaired the disorders under
which the government of their country laboured : they would only
have supplied these nobles with fresh weapons against each other,
against the sovereign, and against the people.

If those members of the British parliament, who sometimes make
the whole nation resound with the clamour of their dissensions, had an
array under their command which they might engage in the support
of their pretensions, the rest of the people would not be the better
for it. Happily the swords are secured, and force is removed frortt-

their debates.

The author whom we are quoting has deemed a government to be
a more simple machine, and an army a more simple instrument, than
they in reality are. Like many other persons of great abilities, while
struck ^yith a certain peculiar consideration, he has overlooked others
no less important.

M 2
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motion, till he has received leave for that pui*pose ; that is,

till he has been trusted with a power for so doing. This no-

tion in the author we quote, is borrowed from the steady and
thoroughly legal government of this country ; but the like

law-doctrine, or principle, obtains under no other govern-

ment. In all monarchies (and it is the same in republics)

the executive power in the state is supposed to possess, origi-

nally and by itself, all manner of lawful authority : every

one of its exertions is deemed to be legal ; and they do not

cease to be so, till they are stopped by some express and posi-

tive regulation.—The sovereign, and also the civil magistrate,

till so stopped by some positive law, may come upon the sub-

ject when they choose : they may question any of his actions ;

they may construe them into unlawful acts ; and inflict a

penalty, as they please : in these respects they may be thought

to abuse, but not to exceed, their power. The authority of

the government, in short, is supposed to be unlimited so far as

there are no visible boundaries set up against it ; within

which boundaries lies whatever degree of liberty the subject

may possess.

In England, the very reverse obtains. It is not the autho-

rity of the government, it is the liberty of the subject, which

is supposed to be unbounded. All the actions of an indivi-

dual are supposed to be lawful, till that law is pointed out

which makes them to be otherwise. The onus probaiidi is

here transferred from the subject to the prince. The subject

is not at any time to show the grounds of his conduct. When
the sovereign or magistrate think proper to exert themselves,

it is .their iDUsiness to find out and produce the law in their

own favour, and the prohibition against the subject.*

• I shall take the liberty to mention another fact respecting myself,

as it may serve to elucidate the above observations, or at least my
manner of expressing them. I remember, when I was beginning to

pay attention to the operations of the English government, I was
under a prepossession of quite a contrary nature to that of a gentleman
whose opinions have been discussed : I used to take it for granted that

every article of liberty the subject enjoys in this country was ground-
ed upon some positive law by which this liberty was insured to him.

In regard to the freedom of the press, I had no doubt that it was so,

and that there existed some particular law, or rather series oflaws or

I

I
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This kind of law principle, owing to the general spirit by
which all parts of the government are influenced, is even car-

ried so far that any quibble, or trifling circumstance, by

which an offender may be enabled to step aside and escape,

though ever so narrowly, the reach of the law, will screen

him from punishment, let the immorality or intrinsic guilt of

his conduct be ever so openly admitted.*

Such a narrow circumscription of the exertions of the go-

vernment is veiy extraordinary : it does not exist in any

country but this ; nor could it. The situation of other go-

vernments is such, that they cannot thus allow themselves to

be shut out of the unbounded space unoccupied by any law,

in order to have their motions confined to that spot which ex-

press and previously-declared provisions have chalked out-

The power of these governments being constantly attended

with more or less precariousness, there must be a degree of

discretion answerable to it.t

legislative paragraphs, by which this freedom was defined and care-

fully secured : and as the liberty of writing happened at that time
to be carried very far, and to excite a great deal of attention (the
noise about the Middlesex election had not yet subsided) I particular-

ly wished to see those laws I supposed, not doubting that there must
be something remarkable in the wording of them. 1 looked into those
law books which I could meet with ; such as Jacob's and Cunningham's
Laro Dictionaries^ Wood's Institutes^ and judge Blackstone's Comment
iarics. I also found means to have a sight of Comyn's Digest of tlte

Lares ofEngland, and I was again disappointed : this author, though
the work consists of five folio volumes, had not had, any more than
the authors just mentioned, room to spare for the interesting law I
was in search of. At length it occurred to me, that this liberty of
the press was grounded upon its not being prohibited ;—that this want
of prohibition was the sole, and at the same time solid, foundation of
it. This led me, when I afterwards thought of writing upon the go-
vernment of this country, to give that definition of the freedom of
the pess which is contained in page 188; adding to it the important
consideration, that all actions respecting publications aie to be decid-
ed by a jury.

• A number of instances, some even of a ludicrous kind, might be
quoted in support of the above observation. Even a trifling flaw in
tne mere words of an indictment is enough to make it void.

I do not remember the name of that political author, who, having
published a treasonable writing for which he escaped punishment, used
afterwards to answer to his friends, when they reproached him with
his rashness, / knew I was writing within an inch of the gallows. The
law beinff both ascertained and strictly adhered to, he had been en-
abled to bring his words and positions so nicely within compass.

t It might perhaps also be proved, that the great lenity used in
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The foundation ofthat law-principle, or doctrine, which con-
fines the exertion of the power of the government to such cases

only as are expressed by a law in being, was laid when the

Great Charter was passed ; this restriction was implied in one

ofthose general impartial articles which the barons united with

the people to obtain from the sovereign. The crown, at that

time, derived from its foreign dominions that stability and

inward strength (in regard to the English nation) which are

now in a secret hidden manner annexed to the civil branch of

its office, and which, though operating by different means,

continue to maintain that kind of confederacy against it, and

union between the different orders of the people. By the ar-

ticle in Magna Ckarta here alluded to, the sovereign bound

himself neither to go, nor send, upon the subject, otherwise

than by the trial of peers, and the law of the land.* This

article was, however, afterwards disregarded in practice, in

consequence of the lawful efficiency which the king claimed

for his proclamationsy and especially by the institution of the

court of Star-chamber, which grounded its proceedings not

only upon these proclamations, but also upon the particular

rules it chose to frame within itself By the abolition of this

court (and also of the court of High Commission) in the reign

of Charles the First, the above provision of the Great Charter

was put in actual force ; and it has appeared by the event,

that the very extraordinary restriction upon the governing

authority we are alluding to, and its execution, are no more

than what the intrinsic situation of things, and the strength of

the constitution, can bear.t

England in the administration of criminal justice, both in regard to

the mildness, and to the frequent remission of punishments, is essen-

tially connected with the same circumstance of the stability of the

government. Experience indicates that it is needless to use any great

degree of harshness and severity in regard to offenders ; and the su-

jjreme governing authority is under no necessity of showing the sub-

ordinate magistracies any bad example in that respect.

* See page 39 of this work.

-f The court of Star-chamber was like a court of equity in regard to

criminal matters ; it took upon itself to decide upon those cases of of-

fence upon which the usual courts of law, when uninfluenced by the

crown, refused to decide, either on account of the silence of the laws

in being, or of the particular rules they had established within them-

selves ; which is exactly the office of the court of Chancery (and of

the Exchequer) in regard to matters of property. The gi-eat useful*

I
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The law-doctrine we have above described, and its being

strictly regarded by the high goveniing authority, I take to

be the most characteristic circumstance in the English govern-

ment, and the most pointed proof that can be given of the

true freedom which is the consequence of its frame. The

practice of the executive authority thus to square its motions

upon such laws, and such only, as are ascertained and de-

clared before-hand, cannot be the result of that kind of stabi-

lity which the crown might derive from being supported by

an armed force, or, as the above-mentioned author has ex-

pressed it, from the sovereign being the general of an army

;

such a rule of acting is even contradictory to the office of a

general : the operations of a general eminently depend for

their success, on their being sudden, unforeseen, attended by
surprise.

In general, the stability of the power of the English crown,

cannot be the result of that kind of strength wliich arises from

an armed force; the kind ofstrength which is conferred by such

a weapon as an army, is too uncertain, too complicated, too lia-

ble to accidents ; in a word, it falls infinitely short of the degree

of steadiness, necessary to counterbalance, and at last quiet,

those extensive agitations in the people which sometimes seem

to tlu*eaten the destruction oforder and government. An army,

if its support be well directed, may be useful to prevent this

restlessness in the people from beginning to exist ; but it can-

not keep it within bounds, when it has once taken place.

If, from general arguments and considerations, we pass to

particular facts, we shall actually find that the crown, in En-
gland, does not rely for its support, nor ever has relied, upon
the army of which it has the command. From the earliest

times—that is, long before the invention of standing armies

among European princes—the kings of England possessed an
authority certainly as full and extensive as that which they

of courts of this kind has caused the courts of Equity, in regard
to civil matters, to be supported and continued ; but experience has
shown, tl\at no essential inconvenience can arise from the subject

being indulged with the very great freedom he has acquired by the
total abolition of all arbitrary' or provisional courts in regard to cri-

miiial matters.
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now enjoy. After the weight they derived from their pos-

sessions beyond sea had been lost, a certain arrangement of

things began to be formed at home, which supplied them
with a strength of another kind, though not less solid : and
they began to derive from the civil branch of their regal office,

that secure power which no other monarchs had ever possess-

ed, except through the assistance of legions and praetorian

guards, armies of Janizaries, or of Strelitzes.

The princes of the house of Tudor, to speak of a very re-

markable period in the English history, though they had no
other visible present force than inconsiderable retinues of ser-

vants, were able to exert a power equal to that of the most

absolute monarchs that ever reigned, equal to that of a Do-
mitian or a Commodus, an Amurath or a Bajazet ; nay, it

even was superior, if we consider the steadiness and outward

show of legality with which it was attended throughout.

The stand which the kings of the house of Stuai't were

able to make, though unarmed, and only supported by the

civil authority of their office, during a long course of years,

against the restless spirit which began to actuate the nation,

and the vehement political and religious notions that broke

out in their time, is still more remarkable than even the ex-

orbitant power of the princes of the house of Tudor, during

whose reign prepossessions of a quite contrary nature were

universal.

The struggle opened with the reign of James the First : yet

he peaceably weathered the beginning storm, and transmit-

ted his authority undiminished to his son. Charles the First,

indeed, was at last crushed under the ruins of the constitu-

tion : but if we consider that, after making the important

national concessions contained in the Petition of Right, he

was able, single and unarmed, to maintain his ground without

loss or real danger, during the space of eleven years (that is,

till the year l640) we shall be inclined to think that, had

he been better advised, he might have avoided the misfor-

tunes that at length befel him.

Even the events of the reign of James the Second affiard a

proof of that solidity which is annexed to the authority of the

English crown. Although the whole nation, not excepting
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the army, were in a manner unanimous against him, he wa4

able to reign four years, standing single against all, without

meeting with any open resistance. Nor was such justifiable

and necessary resistance easily brought about at length.*

Though it is not to be doubted that the dethroning of James

the Second would have been effected in the issue, and perhaps

in a very tragical manner ; yet, if it had not been for the as-

sistance of the prince of Orange, the event would certainly

have been postponed for a few years. That authority on
which James relied with so much confidence, was not anni-

hilated at the time it was, otherwise than by a ready and con-

siderable armed force being brought against it from the other

side of the sea—like a solid fortress, which, though without

any visible outworks, requires, in order to be compelled to

surrender, to be battered with cannon.

If we look into the manner in which this country has been

governed since the revolution, we shall evidently see that it

has not been by means of the army that the crown has been

able to preserve and exert its authority. It is not by means
of their soldiers that the kings of Great Britain prevent the

manner in which elections are carried on, from being hurtful

to them ; for these soldiers must move from the places of

election one day before such elections are begun, and not re-

turn till one day after they are finished. It is not by means of

their military force that they prevent the several kinds of civil

magistracies in the kingdom from invading and lessening their

prerogative ; for this military force is not to act till called for

by these latter, and under their direction. It is not by means
of their army that they lead the two branches of the legisla-

• Mr. Hume is rather too anxious in his wish to exculpate Jara€*
the Second. He begins the conclusive character he gives of him,
with representinjT him as a prince whom, we may safchj pronounce more
unfortunate than criminal. If we consider tlie solemn engagements en-
tered into, not by his predecessors only, but by himself*, which this

prince endeavoured to break, how cool and deliberate was his attack
on the liberties and religion of the people, how unprovoked the at-

tempt, and, in short, how totally destitute he wasot any plea of self,

defence or necessity, a plea to which most of the princes who have
been at variance with their subjects have had a more or less distant
claim, we shall look upon him as being perhaps the most gi.iilty mj)-

ipiarch that ever existed.

M ^
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ture into that respect to their regal authority which we have

before described ; since each of these two branches, seve-

rally is possessed ofan annual power of disbanding this army.*

There is another circumstance, which, abstractedly from

all others, makes it evident that the executive authority of

the crown is not supported by the army : I mean the very

singular subjection in which the military is kept in regard to

the civil power in this country.

In a country where the governing authority in the state is

supported by the army, the militaiy profession, who, in re-

gard to the other professions, have on their side the advantage

of present force, being now moreover countenanced by the

law, immediately acquire, or rather assume, a general as-

cendancy ; and the sovereign, fa'r from wishing to discourage

their claims, feels an inward happiness in seeing that instru-

ment on which he rests Iiis authority, additionally strength-

ened by the respect of the people, and receiving a kind of

legal sanction from the general outward consent.

And not only the military profession at large, but the indi-

viduals belonging to it, also claim personally a pre-eminence :

chief commanders, officers, soldiers or janizaries, all claim,

in their own spheres, some sort of exclusive privilege : and

and these privileges, whether of an honorary, or of a more

substantial kind, are violently asserted, and rendered grievous

to the rest of the community, in proportion as the assistance

of the military force is more evidently necessary to, and more

frequently employed by, the government. These things can-

not be otherwise.

Now, ifwe look into the facts that take place in England,

we shall find that a quite different order prevails from what

is above described. All courts of a military kind are under a

constant subordination to the ordinary courts of law. Officers

* The generality of the people have from early times been so little

accustomed to see any display of force used to influence the debates

of the parliament, that the attempt made by Charles the First to seize

thefive meynhcrs^ attended by a retinue of about tAvo hundred servants,

was the actual spark that set in a blaze the heap of combustibles which
the preceding contests had accumulated. The parliament, from that

fact, took a pretence to make military preparations in their turn ; ami
then the ciyu war began.
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who have abused their private power, though only in regard

to their own soldiers, may be called to account before a court

of common law, and compelled to make proper satisfaction.

Even any flagrant abuse of authority committed by members

of courts-martial, when sitting to judge their own people,

and determine upon cases entirely of a military kind, makes

them liable to the animadversion of the civil judge.*

* A great number of instances might be adduced to prove the above-
mentioned subjection of the military to the civil power. I shall intro-

duce one which is particularly remarkable : I met with it in the peri-

odical publications of the year 1 746.

A lieutenant of marines, whose name was Frycy had been charged,

while in the West-Indies, with contempt of orders, for having refused,

when ordered by the captain, to assist another lieutenant in carrying

another officer prisoner on board the ship : the two lieutenants wished
to have the order given in writing. For this, lieutenant Frye was tried

at Jamaica by a court-martial, and sentenced to fifteen years' impri-

sonment, besides being declared incapable of serving the king. He
was brought home : and his case (after being laid before the' privy-

council) appearing in a justifiable light, he was released. Sometime
after, he brought an action against sir Chaloner Ogle, who had been
president of the above court-martial, and had a verdict in his favour
for one thousand pounds damages, as it was also proved that he had
been kept fourteen months in the most severe confinement before he
was brought to his trial.

~^ The judge moreover informed him that he
was at liberty to bring his action against any of the members of the
said court-martial he could meet with. The following part of the
affair is still more remarkable.
Upon application made by lieutenant Frye, sir .John Willes, lord

chief-justice of the Common Pleas, issued his writ against admiral
Mayne, and capt. Rentone, two of the persons who had composed the
above court-martial, Avho happened to be at that time in Fngland,
and were members of the court-martial that was then sitting at Uept-
ford, to determine on the affair between admirals Matthews and Les-
tock, of which admiral Mayne was also president ; and they were ar-

rested immediately after the breaking up of the court. The other
members resented highly what they thought an insult : they met twice
on the subject, and came to certain resolutions^ which the judge-ad-
vocate was directed to deliver to the Board of Admiralty, in order
to their being laid before the king. In these resolutions they de-

manded " satisfaction for the hiijh insult on their president, from all
*' persons, how high soever in office, who have set on foot this arrest,
*' or in any degree advised or promoted it ;"—moreover complaining,
that, by the said arrest, " tlie order, discipline, and government
*• of his majesty's armies by sea were dissolved, and the statute 13
• Car. II. made null and void."
The altercations on that account lasted some months. At length

the court-martial thought it necessary to submit ; and they sent to

lord chief-justice Willes a letter signed by the seventeen oflicei's, ud-
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To the above facts concerning the pre-eminence of the civil

over the military power at large, it is needless to add that all

offences committed by persons of the military profession, in

regard to individuals belonging to the other classes of the peo-

ple, are to be determined upon by the civil judge. Any use

they may make of their force, unless expressly authorised and

directed by the civil magistrate, let the occasion be what it

may, makes them liable to be convicted of murder for any

life that may have been lost. To allege the duties or customs

of their profession in extenuation of any offence, is a plea

which the judge will not so much as understand. Whenever
claimed by the civil power, they must be delivered up imme-
diately. Nor can it, in general, be said that the countenance

shown to the military profession by the ruling power in the

state has constantly been such as to inspire the bulk of the

people with a disposition tamely to bear their acts of oppres-

sion, or to raise in magistrates and juries any degree of pre-

possession sufficient to lead them always to determine with

partiality in their favour.*

The subjection of the military to the civil power, carried

to that extent it is in England, is another characteristic and

distinctive circumstance in the English government.

It is sufficiently evident that a king does not look to his

mirals, and commanders who composed it, in which they acknowledged
that *' the resolutiotis of the IGtJi and 2lst ofMay^ were unjust and untvar-
** rantable., and do ask pardon of his lordship^ and the whole court ofCommon
** Pleas, for the indignity offered to him and the court.''''

This letter judge Willes read in the open court, and directed the
Bame to be registered in the Rcmenihrance Office, as a memorial to the

** present andfuture ages, that wlioever set themselves above the law, ivillin

** the end, find themselves mistaken.'''' The letter from the court-martial,

and judge Willes's acceptation, were inserted in the next Gazette,
15th November, 1746.

• The reader may see, in the publications of the year 1 770, the
clamour that was raised on account of a general in the army (gen.

Gansell) having availed himself of the vicinity of his soldiers to pre-

vent certain sheriff's officers from executing an arrest upon his per-

son, at AVhitehall. It however appeared that the general had done
nothing more than put forth a few of his men, in order to perplex and
astonish the sheriff's officers ; and in the mean time he took an oppor-

tunity for himself to slip out of the way. The violent clamour we
mention was no doubt owing to the party spirit of the time ; but it

nevertheless shows what the notions of the bulk of the people were oa
the subject.

I
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army for his support, who takes so little pains to bribe and

unite it to his interest.

In general, if we consider all the different circumstances in

the English government, we shall find that the army cannot

procure to tlie sovereign any permanent strength—any

strength upon which he can rely—and from it expect the suc-

cess of any future and distant measures.

The public notoriety of the debates in parliament induces

all individuals, soldiers as well as others, to pay some atten-

tion to political subjects : and the liberty of speaking, print-

ing, and intriguing, being extended to every order of the

nation by whom they are surrounded, makes them liable to

imbibe every notion that may be directly contrary to the

views of that power which maintains them.

The case would be still worse if the sovereign should en-

gage in a contest with a very numerous part of the nation.

The general concern would increase in proportion to the

vehemence of the parliamentary debates : individuals, in all

the different classes of the public, would try their eloquence

on the same subjects ; and this eloquence would be in great

measure exerted, during such interesting times, in making

converts of the soldiery : these evils the sovereign could not

obviate, nor even know, till it should be in every respect too

late. A prince, engaged in the contest we suppose, would

scarcely have completed his first preparations—his project

would scarcely be half ripe for execution—^before his army
would be taken from him. And the more powerful this army
might be, the more adequate, seemingly, from its numbers,

to the task it is intended for, the more open it would be to

the danger we mention.

Of this, James the Second made a very remarkable ex-

periment. He had augmented his army to the number of

thirty thousand. But when the day came in which their sup-

port was to have been useful to him, some deserted to the

the enemy ; others threw down their arms ; and those who
continued to stand together, showed more inclination to be

spectators of, than agents in the contest. In short, he gave

all over for lost, without making any trial of their assistance,*

• The army made loud rejoicings on the day of the acqztiUal of the
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From all the facts before-mentioned, it is evident that the

power of the crown in England, rests upon foundations quite

peculiar to itself, and that its security and strength are ob-

tained by means totally different from those by which the

same advantages are so incompletely procured, and so dearly

paid for, in other countries.

It is without the assistance of an armed force that the

crown, in England, is able to manifest that dauntless inde-

pendence on particular individuals, or whole classes of them,

with which it discharges its legal functions and duties. With-

out the assistance of an armed force, it is able to counter-

balance the extensive and unrestrained freedom of the people,

and to exert that resisting strength which constantly keeps

hisJiops, even in the presence of the kinff, who had purposely repaired

to Hounslow Heath on that day. He had not*been able to bring a
single regiment to declare an approbation of his measures in regard to

the test and penal statutes. The celebrated ballad Lero Icro iiUibu'

Icro, which is reported to have had such an influence on the minds of
the people at that time, and of which bishop Burnet says, " neverpcr-
•* haps so slight a thing luid so great an effect^'''* originated in the army :

*' the "whole army ^ and at last pcoj)lc loth in city and country y tvcre ^^C7;/Jt'?«-

*' ally singing it."

To a king of England, engaged in a project against public liberty,

a numerous army, 'ready formed before-hand, must, in the present si-

tuation of things, prove a very great impediment; he cannot give his

attention to the proper management of it : the less so, as his measures
for that purpose must often be contradictory to those he is to pursue
with the rest of the people.

If a king of England, wishing to set aside the present constitution,

and to assimilate his power to that of the other sovereigns of Europe,
should do me the honour to consult me as to the means of obtaining
success, I would recommend to him as his first preparatory step,

and before his real project is even suspected, to disband his army,
keeping only a strong guard, not exceeding twelve hundred men.
This done, he mi^^ht, by means of the weight and advantages of his
place, set himself about inidermining such constitutional laws as he
(lishkes ; using as much temper as he'can, that he may have the more
time to proceed. And when at length things should be brought to a
crisis, then I would advise him to form another army, out of tliose

friends or class of the people whom the turn and incidents of the pre-
ceding contests will have linked and rivetted to his interest : with this

army he might now take his chance : the rest would depend on his

generalship, and even in a great measure on his bare reputation in that
respect.

In offering my advice to the king of England, I would, however,
conclude witli observing to him, that hie situation is as advantageous

*,
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increasing in a superior proportion to the force by which it is

opposed—that ballasting power by whicli, in the midst of

boisterous winds and gales, it recovers and rights again the

vessel of the state.*

It is from the civil branch of its office the crown derives

that strength by which it subdues even the military power,

and keeps it in a state of subjection to the laws, unexampled

in any other country. It is from a happy arrangement of

things it derives that uninterrupted steadiness, that indivisible

solidity, which procure to the subject both so certain a pro-

tection, and so extensive a freedom. It is from the nation

it receives the force with which it governs the nation. Its

resources are official energy, and not compulsion—free ac-

tion, and not fear—and it continues to reign through the

political dramaj the struggle of the voluntary passions of

those who pay obedience to it.t

to the full as that of any king upon earth, and, upon the whole, that

all the advantages which can arise from the success of his plan cannot
make it worth his while to undertake it.

* There are many circumstances in the English government, which
those persons who wish for speculative meliorations, such as parlia-

mentary reform, or other chaii^es of a like kind, do not perhaps think

of taking into consideration. Ii'so, they are, in their proceedmgs, in

danger of meddling with a number of strings, the existence of which
they do not suspect. While they only mean reformation and improve-
ment, they are in danger of removing the ialuman on which the ex-

istence of the fabric depends, or, like the daughter* of king Nisus, of

cutting off the fatal hair with which the fate of the cityf is con-
nected.

\ IMany persons, satisfied with seeing the elevation and upper parts
of a building, think it immaterial to give a look under ground, and
notice the foundation. Those readers, therefore, who choose, may
consider the long chapter that has just been concluded, as a kind of
foreign digression, or parenthesis, in the course of the work.

Scylla. |- Megara besieged by Minos.—£c?t/.



CHAPTER XVIII.

Hon) far the Examples of Nations who have lost their Liberty

are applicable to England,

"p^VERY government (those writers observe, who have

treated on these subjects) containing within itself the

efficient cause of its ruin, a cause which is essentially connected

with those very circumstances that had produced its prospe-

rity : the advantages attending the Enghsh government can-

not therefore, according to these writers, exempt it from that

latent defect which is secretly working its ruin ; and M. de

Montesquieu, giving his opinion both of the cause and the

effect, says, that the English constitution will lose its liberty,

will perish :
" Have not Rome, Lacedaemon, and Carthage,

" perished ? It will perish when the legislative power shall

" have become more corrupt than the executive."

Though I do by no means pretend that any human esta-

blishment can escape the fate to which we see every thing in

nature is subject, nor am so far prejudiced by the sense I en-

tertain of the great advantages of the English government as

to reckon among them that of eternity—I will, however, ob-

serve, in general, that as it differs by its structure and re-

sources from all those with which history makes us acquaint-

ed, so it cannot be said to be liable to the same dangers. To
judge of one from the other, is to judge by analogy where no
analogy is to be found ; and my respect for the author I have
quoted will not preclude me from saying that his opinion has

not the same weight with me on this occasion that it has on
many others.

Having neglected, as indeed all systematic writers upon
politics have done, to inquire attentively into the real founda-

tions of power and of government among mankind, the prin-

ciples he lays down are not always so clear, or even so just,

as we might have expected from a man of so acute a genius.

When he speaks of England, for instance, his observations

are much too general ; and though he had frequent opportu-
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nities of conversing with men who had been personally con-

cerned in the public affairs of this country, and he had been

himself an eye-witness of the operations of the English go-

vernment, yet, when he attempts to describe it, he rather

tells us what he conjectured than what he saw.*

The examples he quotes, and the causes of dissolution

which he assigns, particularly confirm this observation. The
government of Rome, to speak of the one which, having gra-

dually, and as it were of itself, fallen to ruin, may afford mat-

ter for exact reasoning, had no relation to that of England.

The Roman people were not, in the latter ages of the com-

mon-wealth, a people of citizens, but of conquerors. Rome
was not a state, but the head of a state. By the immensity

of its conquests, it came in time to be in a manner only an

accessory part of its own empire. Its power became so great,

that, after having conferred it, it was at length no longer

able to resume it : and from that moment it became itself

subjected to it, for the same reason that the provinces were so.

The fall of Rome, therefore, was an event peculiar to its

situation ; and the change of manners which accelerated this

fall, had also an effect which it could not have had but in

that same situation. Men who had drawn to themselves all

the riches of the world, could no longer be content with the

supper of Fabricius, or with the cottage of Cincinnatus. The
people who were masters of all the corn of Sicily and Africa,

were no longer obliged to plunder their neighbours. All

possible enemies, besides, being exterminated, Rome, whose

power was military, ceased to be an army ; and that was the

sera of her corruption ; if, indeed, we ought to give that

name to what was the inevitable consequence of the nature of

things.

In a word, Rome was destined to lose her liberty when she

lost her empire ; and she was destined to lose her empire,

whenever she should begin to enjoy it.

But England forms a society founded upon principles en-

^
• The part o£ Montesquieu"s work, relating to the English constitu*

tion, is said to have been written by the famous chancellor York,
whose appointment to the chancellorship produced so fatjil an effect—
Edit.
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tirely different. Here, all liberty and power are not accumu-
lated as it were in one point, so as to leave every where else,

only slavery and misery, consequently only seeds of division

and secret animosity. From one end of the island to the other,

the same laws take place, and the same interest prevail : the

"whole nation besides, equally concurs in the framing of the

government ; no one part, therefore, has cause to fear that

the other parts will suddenly supply the necessary forces to

destroy its liberty : and tlie whole have, of course, no occa-«

sion for those ferocious kinds of virtue which are indispen-

sably necessary to those who, from the situation to which they

have brought themselves, are continually exposed to dangers,

and, after having invaded every thing, must abstain from

every thing.

The situation of the people of England, therefore, essenti-

ally differs from that of the people of Rome. The form of

the English government does not differ less from that of the

Roman republic : and the great advantages it has over the

latter, for preserving the liberty of the people from ruin, have

been described at length in the course of this work.

Thus, for instance, the ruin of the Roman republic was
principally brought about by the exorbitant power to which
several of its citizens were successively enabled to rise. In

the latter times of the commonwealth, those citizens went so

far as to divide among themselves the dominions of the re-

public in -much the same manner as they might have done

lands of their own. And to them others in a short time suc-

ceeded, who, not only did the same, but even proceeded to

Buch a degree of tyrannical insolence, as to make cessions to

each other, by express and formal compacts, of the lives of

thousands of their fellow-citizens. But the great and con-

stant authority and weight of the crown, in England, pre-

vent, in their very beginning (as we have seen) all misfor-

tunes of tliis kind ; and the reader may recollect what has

been said before on that subject.

At last, the ruin of the republic, as every one knows, was

completed. One of those powerful citizens to whom we al-

luded, in process of time, found means to exterminate all hia

competitors ; he immediately assumed the whole power of tlie
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State, and erected an arbitrary monarchy. But such a sudden
and violent establisliraent of a monarchical power, and all the

fatal consequences that would result from such an event, are

calamities which cannot take place in England. That kind

of power has here existed for ages : it is circumscribed by
fixed laws, and estabhshed upon regulai* and well-known

foundations.

Nor is there any great danger that this power may, by
means of those legal prerogatives it already possesses, sud-

denly assume others, and at last openly make itself absolute.

The important privilege of granting to the crown its neces-

sary supplies, we have before observed, is vested in the na-

tion : and how extensive soever the prerogatives of a king of

England may be, it constantly lies in the power of his people

either to grant or deny him the means of exercising them.

This right, possessed by the people of England, constitutes

the great difference between them and all the other nations

that live under monarchical governments. It likewise gives

them a great advantage over such as are formed into repub-

lican states, and confers on them a mean of influencing the

conduct of the government, not only more effectual, but also

(which is more in point to the subject of this chapter) incom-

parably more lasting and secure than those reserved to the

people, in the states we mention.

In those states, the political rights which usually fall to the

share of the people are those of voting in general assemblies,

either when laws are to be enacted, or magistrates to be

elected. But as the advantages arising from these general

rights of giving votes are never very clearly ascertained

by the generality of the people, so neither are the conse-

quences attending particular forms or modes of giving these

votes generally and completely understood. They accord-

ingly never entertain any strong and constant preference for

one method rather than another ; and hence it always proves

too easy a thing in republican states, either by insidious pro-

posals made at particular times to the people, or by well-

contrived precedents, or other means, first to reduce their

political privileges to mere ceremonies and forms, and, at

last, entirely to abolish them.
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Thus, in the Roman republic, the mode which was con-

stantly in use for about one hundred and fifty years, of di-

viding the citizens into centurice when they gave their votes,

reduced the right of the greater part of them, during that

time, to little more than a shadow.

After the mode of dividing them by tribes had been intro-

duced by the tribunes, the bulk of the citizens indeed were

not, when it was used, under so great a disadvantage as be-

fore ; but yet the great privileges exercised by the magistrates

in all the public assemblies, the power they assumed of

moving the citizens out of one tribe into another, and a

number of other circumstances, continued to render the rights

of the citizens more and more inefficient ; and in fact we do

not find that when those rights were at last entirely taken

from them, they expressed any very great degree of discon-

tent.

In Sweden (the former government of which partook much
of the republican form) the right allotted to the people in the

government was that of sending deputies to the general states

of the kingdom, who were to give their votes on the resolu-

tions that were to be taken in that assembly. But the pri-

vilege of the people of sending such deputies, was, in the first

place, greatly diminished by some essential disadvantages

under which these deputies were placed with respect to the

body, or orders of the nobles. The same privilege of the

people was farther lessened by their deputies being deprived

of the right of freely laying their different proposals before the

states, for their assent or dissent ; and by vesting the exclu-

sive right of framing such proposals in a private assembly,

which w^as called the secret committee. Again, the right al-

lowed to the order of the nobles, of having a number of

members in this secret committee, double to that of all the

other orders taken together, rendered the rights of the people

still more ineffectual. At the last revolution, the rights we
mention were in a manner taken from the people ; and they

do not seem to have made any great efforts to preserve them.*

• I might have produced examples of a number of republican states*

In which the people have been brought, at one time or other, to suh».
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But the situation of affairs in England is totally differ-

ent from that which we have just described. The politi-

cal rights of the people are inseparably connected with the

right of property—with a right which it is as difficult to in-

validate by artifice, as it is dangerous to attack by force, and
which we see that the most arbitrary kings, in the full career of

their power, have never offered to violate without the greatest

precautions. A king of England who would enslave his peo-

ple, must begin with doing, for his first act, what all other

kings reserve for the last ; and he cannot attempt to deprive

his subjects of their political privileges, without declaring war

against the whole nation at the same time, and attacking

every individual at once in his most permanent and his best-

understood interest.

The mean possessed by the people of England, of influ-

encing the conduct of the government, is not only in a man-
ner secure against any danger of being taken from them ; it

is moreover attended with another advantage of the greatest

importance; which is that of conferring naturally, and as it

were necessarily, on those to whom they intrust the care of

their interests, the great privilege we have before described

of debating among themselves whatever questions they deem
conducive to the good of theii- constituents, and of framing

whatever bills they think proper, and in what terms they

choose.

This privilege of starting new subjects of deliberation, and,

in short, of propoutiding in the business of legislation, which,

in England, is allotted to the representatives of the people,

forms another capital difference between the English consti-

tution, and the government of other free states, whether li-

mited monarchies or commonwealths, and prevents that which,

in those states, proves a most effectual mean of subverting

the laws favourable to public liberty—namely, the under-

mining of these laws by the precedents and artf\il practices of

mit to the loss of their political privileges. In the Venetian repub-
lic, for instance, tlie right lone vested exclusively in a certain num-
ber of families—of enacting laws, and electing the doge, and other
magistrates—was originally enjoyed by the whole people.
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those who are invested with the executive power in the go*

vernmcnt.

In the states we mention, the active share, or the business

of pr'opoundingy in legislation, being ever allotted to those

persons who are invested with the executive authority, they

not only possess a general power, by means of insidious and

well-timed proposals made to the people, of getting those

laws repealed which set bounds to their authority ; but when

they do not choose openly to discover their wishes in that

respect, or perhaps are even afraid of failing in the attempt,

they have another resource, which though slower in its opera-

tion, is not less effectual in the issue. They neglect to exe-

cute those laws which they dislike, or deny the benefit of

them to the separate straggling individuals who claim it, and,

in short, introduce practices that are directly repugnant to

them. These practices in a course of time become respectable

usages, and at length obtain the force of laivs.

The people, even where they are allowed a share in legis-

lation, being ever passive in the exercise of it, have no op-

portunities of framing new provisions by which to remove

these spurious practices or regulations, and declare what the

law in reality is. The only resource of the citizens, in sucli

a state of things, is either to be perpetually cavilling, or openly

to oppose : and, always exerting themselves either too soon

or too late, they cannot come forth to defend their liberty,

without incurring the charge, either of disaffection, or of

rebellion.

And while the whole class of politicians, who are con-

stantly alluding to the usual forms of limited governments,

agree in deciding that freedom, when once lost, cannot be re-

covered,* it happens that the maxim principiis obsia, which

they look upon as the safeguard of liberty, and which they

accordingly never cease to recommend, besides its requiring a

degree of watchfulness incompatible with the situation of the

people, is in a manner impracticable.

» (c Ye free nations, remember this maxim : Freedom may be
" acquired, but it cannot be recovered." liousseazCs Social Contract,
chap. viii.
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But the operation of preferring grievances, which in other

governments is a constant fore-runner of public commotions,

and that of framing new law-remedies, which is so jealously-

secured to the ruling powers of the state, are, in England,

the constitutional and appropriated offices of the representa^

tives of the people.

How long soever the people may have remained in a state

of supineness, as to their most valuable interests, whatever

may have been the neglect and even the errors of their repre-

sentatives, the instant the latter come either to see these er-

rors, or to have a sense of their duty, they proceed by means
of the privilege we mention, to abolish those abuses or prac-

tices which, during the preceding years, had taken place of

the laws. To how low soever a state public liberty may hap-

pen to be reduced, they take it where they find it, lead it

back through the same path, and to the same point, from

which it had been compelled to retreat ; and the ruling power,

whatever its usurpations may have been—^how far soever it

may have overflowed its banks—is ever brought back to its

old limits.

To the exertions of the privilege we mention, were owing

the frequent confirmations and elucidations of the Great Char-

ter that took place in different reigns. By means of the same

privilege the act was repealed, without public commotion,

which had enacted that the king's proclamation should have

the force of law : by this act public liberty seemed to be

irretrievably lost ; and the parliament which passed it, seemed

to have done what the Danish nation did about a century after-

wards. The same privilege procured the peaceable abolition

of the Court of Star-chamber—a court which, though in it-

self illegal, had grown to be so respected through the length'

of time it had been suffered to exist, that it seemed to have for

ever fixed and riveted the unlawful authority it conferred on

the crown. By the same means was set aside the power which

the privy-council had assumed of imprisoning the subject

without admitting to bail, or even mentioning any cause.

This power was, in the first instance, declared illegal by the

Petition of Right ; and the attempts of both the crown and

the judges to invalidate this declaration, by introducing or
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maintaining practices that were derogatory to it, were as

often obviated, in a peaceable manner, by fresh declarations,

and, in the end, by the celebrated Habeas Corpus act.*

I shall take this opportunity of observing, in general, how
the different parts of the English government mutually assist

and support each other. It is because the whole executive

authority of the state is vested in the crown, that the people

may without danger delegate the care of their liberty to re-

presentatives ;—it is because they share in the government

only through these representatives, that they are enabled to

possess the great advantage arising from framing and pro-

posing new laws : but for this purpose it is again absolutely

necessary that a correspondent prerogative of the crown, that

is to say, a veto of extraordinary power, should exist in the

state.

It is, on the other hand, because the balance of the people

is placed in the right of granting to the crown its necessary

supplies, that the latter may, without danger, be intrusted

with the great authority we mention ; and that the right, for

instance, which is vested in it, ofjudging of the proper time

for calling and dissolving parliaments (a right absolutely ne-

cessary to its preservation)t may exist without producing,

ipso facto, the ruin of public liberty. The most singular

government upon earth, and which has carried farthest the

liberty of the individual, was in danger of total destruction.

• The case of general warrants may also be mentioned as an in-

stance. The issuing of such warrants, with the name of the person
to be arrested left blank, was a practice that had been followed bv the
secretaries of state for above sixty years. In a government differ-

ently constituted, that is, in a government in which the magistrates,

or executive power, should have been possessed of the keif of legisla-

tion, it is difhcult to say how the contest might have been terminated;
these magistrates would have been but indifferently inclined to frame
and bring forth a declaration which would abridge their assumed au-
thority. In the republic of Geneva,- the magistracy, instead of rescind-

ing the judgment against M. Rousseau, of which the citizens com-
plained, chose rather openly to avow the maxim, that standing uses

were valid derogations from the written law, and ought to supersede
it. This rendered the clamour more violent than belore.

-|- As affairs are situated in England, the dissolution of a parliament
on the part of the crown is no more than an appeal either to the people
themselves, or to another parliament.

3
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when Bartholomew Columbus was on his passage to England,

to teach Henry the Seventh the way to Mexico and Peru.

As a conclusion of this subject (which might open a field

for speculation without end) I shall take notice of an advantage

peculiar to the English government, and which, more than any

other we could mention, must contribute to its duration. All

the political passions of mankind, if we attend to it, are satis-

fied and provided for in the English government^ and whe-

ther we look at the monarchical, the aristocratical, or the de-

mocratical part of it, we find all those powers already settled

in it in a regular manner, which have an unavoidable ten-

dency to arise, at one time or other, in all human societies.

If we could for an instant suppose that the English form

of government, instead of having been the effect of a concur-

rence of fortunate circumstances, had been established from a

settled plan by a man who had discovered, before-hand and

by reasoning, all those advantages resulting from it which we
now perceive from experience, and had undertaken to point

them out to other men capable of judging of what he said to

them, the following is, most likely, the manner in which he

would have expressed himself:

' Nothing is more chimerical (he might have said) than astate

* either of total equality or total liberty, amongst mankind. In
' all societies of men, some power will necessarily arise. This
' power, after gradually becoming confined to a smaller num-
' ber of persons, will, by a like necessity, at last fall into the

* hands of a single leader ; and these two effects (of which
' you may see constant examples in history) arising from the

' ambition of one part of mankind, and from the various af-

' fections and passions of the other, are absolutely unavoid-
' able.

* Let us, therefore, admit this evil at once, since it is im-
* possible to avoid it. Let us, of ourselves, establish a chief

' among us, since we must some time or other submit to

* one ; we shall, by this step, effectually prevent the conflicts

' that would arise among the competitors for that station. But
' let us, above all, avoid plurality ; lest one of the chiefs, after

' successively raising himself on the ruin of his rivals, should,

N
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* in the end, establish despotism, and that through a train of
' incidents the most pernicious to the nation.

' Let us even give him every thing we can confer without
' endangering our security. Let us call him our sovereign ;

* let us make him consider the state as being his own patri-

* mony ; let us grant him, in short, such personal privileges

' as none of us can ever hope to rival him in ; and we shall

' find that those things which we were at first inclined to con-
' sider as a great evil, will be in reality a source of advantage
' to the community. We shall be the better able to set bounds
' to that power which We shall have thus ascertained and fixed

' in one place. We shall thus render more interested the

* man whom we shall have put in possession of so many
' advantages, in the faithful discharge of his duty ; and we
* shall procure, for each of us, a powerful protector at home,
* and, for the whole community, a defender against foreign

' enemies, superior to all possible temptation of betraying his

' country.

* You may also have observed (he might continue) that in

' all states there naturally arise around the person, or persons^

* who are invested with the public power, a class of men who,
* without having any actual share in that power, yet partake

* of its lustre—who, pretending to be distinguished from tlie

' rest of the community, do from that very circumstance be-

* come distinguished from it : and this distinction, though
* only matter of opinion, and at first thus surreptitiously ob-»

* tained, yet may become in time the source of very grievous

' effects.

' Let us therefore regulate this evil, which we cannot en^

* tirely prevent. Let us establish this class of men, who
' would otherwise grow up among us without our knowledge^

' and gradually acquire the most pernicious privileges. Let
* us grant them distinctions that are visible and clearly ascer-

* tained : theh* nature will thus be the better understood, and
* they will of course be much less likely to become danger-*

' ous. By the same mearts also, we shall preclude all other

' persons from the hopes of usurping them. As to pretend

* to distinctions can thenceforward be no longer a title to ob->

« tain thera> every one who shall not be expressly included in
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' their number must continue to confess -himself one of the

' people ; and, just as we said before, " Let us choose our-

" selves one master that we may not have fifty," we may
' now say, " Let us establish three hundred lords, that we
" may not have ten thousand nobles."

' Besides, our pride will better reconcile itself to a superi-

' ority which it will no longer think of disputing. Nay, as

' they will themselves see that we are before-hand in acknow-
' ledging it, they will think themselves under no necessity of
* being insolent to furnish us a proof of it. Secure as to their

' privileges, all violent measures on their part for maintain-

' ing, and at last perhaps extending them, will be prevented

:

' they will never combine with any degree of vehemence,
* but when they really have cause to think themselves in dan-
* ger ; and by having made them indisputably great men, we
' shall have a chance of often seeing them behave like modest
' and virtuous citizens.

' In fine, by being united in a regular assembly, they will

' form an intermediate body in the state, that is to say, a very
' useful part of the government.

' It is also necessary (oiu* reasoning lawgiver might add)
' that we, the people, should have an influence upon govern-
' ment : it is necessary for our own security ; it is no less

' necessary for the security of the government itself. But
' experience must have taught you, at the same time, that a
' great body of men cannot act, without being, though they
* are not aware of it, the instruments of the designs of a small

* number of persons ; and that the power of the people is

' never any tiling but the power of a few leaders, who (though
* it may be impossible to tell when or how) have found means
* to secure to themselves the direction of its exercise.

* Let us, therefore, be also before-hand with this other in-

' convenience. Let us effect openly what would, otherwise,

' take place in secret. Let us intrust our power, before it be
* be taken from us by address* Those whom we shall have
' expressly made the depositories of it, being freed from any
' anxious care about supporting themselves, will have no ob-
* ject but to render it useful. They will stand in awe of us
* the more, because they well know that they have not im-

N 2
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' posed upon us ; and instead of a small number of leaders,

' who would imagine they derive their whole importance
' from their own dexterity, we shall have express and ac-

* knowledged representatives, who will be accountable to us
* for the evils of the state.

' But, above all, by forming our government with a small

' number of persons, we shall prevent any disorder that may
' take place in it from ever becoming dangerously extensive,

* Nay more, we shall render it capable of such inestimable

' combinations and resources, as would be utterly impossible

* in the government of all, which never can be any thing but
' uproar and confusion.

* In short, by expressly divesting ourselves of a power, of

< which we should, at best, have only an apparent enjoyment,

' we shall be entitled to make conditions for ourselves: we
' will insist that our liberty be augmented : we will, above
' all, reserve to ourselves the right of watching and censur-

' ing that administration which will have been established by
' our own consent. We shall the better see its faults, because

' we shall be only spectators of it : we shall correct them the

' better, because we shall not have personally concurred in

* its operations.'*

The English constitution being founded upon such princi-

ples as those we have just described, no true comparison can

be made between it and the government of any other state

;

and since it evidently secures, not only the liberty, but the

general satisfaction in all respects, of those w^ho are subject

to it, in a much greater degree than any other government

ever did, this consideration alone affords sufficient ground to

conclude, without looking farther, that it is also more likely

to be preserved from ruin.

And indeed we may observe the remarkable manner in

which it has been maintained in the midst of such general

• He might have added—" As we will not seek to counteract na-
*' ture, but rather to follow it, we shall be able to procure ourselves
* a mild legislation. Let us not be without cause afraid of the power
*' of one man ; we shall have no need either of a Tarpeian rock, or of a
•• Council of ten. Having expressly allowed to tlie people a liberty
•' to inquire into the conduct of government, and to endeavour to
• correct it, we shall need neither state-prisons, nor secret informers*
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commotions as seemed to lead to its unavoidable destruction.

It rose again, we see, after the wars between Henry the

Third and his barons—after the usurpation of Henry the

Fourth—and after the long and bloody contentions between

the houses of York and Lancaster. Nay, though totally de-

stroyed in appearance after the fall of Charles the Fu'st, and

though the greatest efforts had been made to establish another

form of government in its stead, yet no sooner was Charles the

Second called over, than the constitution was re-established

upon all its ancient foundations.

However, as what has not happened at one time may hap-

pen at another, future revolutions (events which no form of

government can totally prevent) may perhaps end in a dif-

ferent manner from that in which past ones have terminated.

New combinations may possibly take place among the then

ruling powers of the state, of such a nature as to prevent the

constitution, when peace shall be restored to the nation, from

settling again upon its ancient and genuine foundations ; and

it woidd certainly be a very bold assertion to affirm, that both

the outward form, and the true spirit of the English govern-

ment, would again be preserved from destruction, if the

same dangers to which they have in former times been ex-

posed should again happen to take place.

Nay, such fatal changes as those we mention may be intro-

duced even in quiet times, or, at least, by means in appear-

ance peaceable and constitutional. Advantages, for instance,

may be taken by particular factions, either of the feeble

capacity, or of the misconduct of some future king. Tem-
porary prepossessions of the people may be so artfully ma-
naged as to make them concur in doing what will prove

afterwards the ruin of their own liberty. Plans of apparent

improvement in the constitution, forwarded by men who,

though with good intentions, shall proceed without a due
knowledge of the true principles and foundations of govern-

ment, may produce effects quite contrary to those which
were intended, and in reality pave the way to its ruin.* The

• Instead of looking for tiie principles of politics in their true
sources, that is to say, in the nature of the affections of mankind,
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crown, on the other hand, may, by the acquisition of foreign

dominions, acquire a fatal independency on the people : and

if, without entering into any farther particulars on this sub-

ject, I were required to point out the principal events which

would, if they were ever to happen, prove immediately the

ruin of the English government, I would say—The English

government will be no more, either when the crown shall

become independent on the nation for its supplies, or when
the representatives of the people shall begin to share in the

executive authority.*

and of those sacred ties by which they are united in a state of society,

men have treated that science in the same manner as they did natural
philosophy in the times of Aristotle, continually recurring to occult

causes and principles, from which no useful consequence could be
drawn. Thus, in order to ground particular assertions, they have
much used the word constitution in a personal sense, the constitution

loves, the constitutionforbids, and the like. At other times they have
had recourse to luxury, in order to explain certain events ; and, at

others, to a still more occult cause, which they have called corruj)tio7i

;

and abundance of comparisons drawn from the human body, have
been also used for the same purposes : continued instances of such de-

fective arguments and considerations occur in the works of M. de Mon-
iesquieu, though a man of so much genius, and from whose writings so

much information is nevertheless to be derived. Nor is it only the
obscurity of the writings of politicians, and the impossibility of ap-

plying their speculative doctrines to practical uses, wliich prove that,

some peculiar and uncommon difficulties lie in the way of the investi-

gation of political truths ; but the remarkable perplexity which men
m general, even the ablest, labour under, when they attempt to

descant and argue upon abstract questions in politics, also justifies

this observation, and proves that the true first principles of this sci-

ence, whatever they are, lie deep both in the human feelings and
understanding.

* And if at any time dangerous changes were to take place in the

English constitution, the pernicious tendency of which the people

were not able at first to discover, restrictions, on the hberty of the

press, and on the power ofjurifes, will give them the first information.
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CHAPTER XIX.

Afew additional Thoughts on the Attempts that at particular

Times may he made to abridge the power of the Crown, and

some of tJie Dangers by which such Attempts may be attended.

T^HE power of the crown is supported by deeper and more

numerous roots than the generality of people are aware

of, as has been observed in a former chapter: and there

is no cause to fear that the wresting any capital branch of

its pi-erogative may be effected, in common peaceable times,

by the mere theoretical speculations of politicians. However,

it is not equally impracticable that some event of the kind we
mention may be brought about through a conjunction of se-

veral circumstances. Advantage may, in the first place, be

taken of the minority, and even of the inexperience or the

errors of the person invested with the kingly authority. Of
this a remarkable instance happened in the reign of George

the First, while that bill, by which the order of peers was in

future to be limited to a certain number, was under consider-

ation in the house of commons, to whom it had been sent

by the lords. So unacquainted was the king at that time

with his own interest, and with the constitution of the En-
glish government, that, having been persuaded by the party

who wished success to the bill, that the commons only ob-

jected to it from an opinion of its being disagreeable to him,

he was prevailed upon to send a message to them, to let them
know that such an opinion was ill-grounded, and that, should

the bill pass in their house, it would meet with his assent.

Considering the prodigious importance of the consequences

of sucha bill, the fact is certainly very remarkable.

With those personal disadvantages under which the sove-

reign may lie for defending his authority, other causes of dif-

ficulty may concur—such as popular discontents of long con-

tinuance in regard to certain particular abuses of influence or

authority. The generality of the public, bent, at that time.
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both upon the remedying the abuses complained of, and pre-

venting the like from taking place in future, will perhaps

wish to see that branch of the prerogative which gave rise to

them taken from the crown : a general disposition to applaud

such a measure, if effected, will be manifested from all quar-

ters ; and at the same time men may not be aware, that the

only material consequence that may arise from depriving the

crown of that branch of power which has caused the public

complaints, will perhaps be the having transferred that branch

of power from its former seat to another, and having intrust-

ed it to new hands, which will be still more likely to abuse

it than those in which it was formerly lodged.

In general, it may be laid down as a maxim, that power

under any form of government must exist, and be intrusted

somewhere. If the constitution does not admit of a king, the

governing authority is lodged in the hands of magistrates. If

the government, at the same time that it is a limited one,

bears a monarchical form, those portions of power that are

retrenched from the king's prerogative will most probably

continue to subsist, and be vested in a senate or assembly of

great men, under some other name of the like kind.

Thus, in the kingdom of Sweden, which, having been a

limited monarchy, may supply examples very applicable to

the government of this country, we find that the power of

convoking the general states (or parliament) of that kingdom,

had been taken from the crown ; but at the same time we

also find that the Swedish senators had invested themselves

with that essential branch of power which the crown had

lost : I mean here the government of Sweden as it stood be-

fore the last revolution.

The power of the Swedish king to confer offices and em-

ployments had been also very much abridged. But what

was wanting to the power of the king, the senate enjoyed :

it had the nomination of three persons for every vacant office,

out of whom the king was to choose one.

The king had but a limited power in regard to pardoning

offenders : but the senate likewise possessed what was want-

ing to that branch of his prerogative, and it appointed two
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persons, without the consent of whom the king could not re-

mit the punishment of any offence.

The king of England has an exclusive power in regard to

foreign affairs, war, peace, treaties ;—in all that relates to

military affairs, he has the disposal of the existing army, of

the fleet, &c. The king of Sweden had no such extensive

powers ; but they nevertheless existed ; every thing relating

to the above-mentioned objects was transacted in the assem-

bly of the senate ; the majority decided ; the king was ob-

liged to submit to it : and his only privilege consisted in his

vote being accounted two.*

If we pursue farther our inquiry on the subject, we shall

find that the king of Sweden could not raise whom he pleased

to the office of senator, as the king of England can in regard

to the office of member of the privy-council : but the Swedish

states, in the assembly of whom the nobility enjoyed most

capital advantages, possessed a shareof the power we mention,

in conjunction with the king ; and in cases of vacancies in

the senate, they elected three persons, out of whom the king

was to return one.

The king of England may, at all times, deprive the minis-

ters of their employments. The king of Sweden could re-

move no man from his office ; but the states enjoyed the power

that had been denied to the king ; and they might deprive

• The Swedish senate was fully composed of sixteen members. In
regard to affairs of smaller moment, they formed themselves into two
divisions, in either of these, when they did sit, the presence of seven
members was required for the effectual transacting of business : in af-

fairs of importance, the assembly was formed ot the whole senate ;

and the presence of ten members was required to give force to the
resolutions. When the king could not or would not take his seat, the
senate proceeded nevertheless, and the majority continued to be
equally decisive.

As the royal seal was necessary for putting in execution the reso.

lutions of the senate, king Adolphus Frederic tried, by refusing to

lend the same, to procure that power which he had not by his suf-

frage, and to stop the proceedings of the senate. Great debates, in
consequence of that pretension, arose, and continued for a while ; but
at last, in the year 1 756, the king was over-ruled by the senate, whq
ordered a seal to be made, that was named the Mug's seal, which thev ^
affixed to their official resolutions, when the kmg refused to lend bia
own.
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of their places both the senators, and those persons m general

who had a share in the administration.

The king of England has the power of dissolving, or keep-

ing assembled, his parliament. The king of Sweden had not

that power ; but the states might of themselves prolong their

duration as they thought proper.

Those who think that the prerogative of a king cannot be

too much abridged, and that power loses all its influence on

the dispositions and views of those who possess it, according

to the kind of name used to express the offices by which it is

conferred, may be satisfied, no doubt, to behold those branches

of power that were taken from a king distributed to several

bodies, and shared by the representatives of the people ; but

those who think that powder, when parceled and diffused, is

never so well repressed and regulated as when it is confined

to a sole indivisible seat, which keeps the nation united and

awake—those who know, that, names by no means altering

the intrinsic nature of things, the representatives of the peo-

ple, as soon as they are invested with independent authority,

become, ipso facto, its masters—those persons, 1 say, wall

not think it a very happy regulation in the former constitution

©f Sweden to have deprived the king of prerogatives formerly

attached to his office, in order to vest the same either in a se-

nate, or in the deputies of the people, and thus to have in-

trusted with a share in the exercise of the public power those

very men whose constitutional office should have been to

watch and restrain it.

From the indivisibility of the governing authority in En-

gland, a community of interest takes place among all orders

of men ; and hence arises, as a necessary consequence, the

liberty enjoyed by all ranks of subjects. This observation

has been insisted upon at length in the course of the present

work. The shortest reflection on the frame of the human
heart suffices to convince us of its truth, and at the same time

manifests the danger that would result from making any

changes in the form of the existing government, by which

this general community of interest might be lessened—unless

we are at the same time also determined to believe, that par-
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tial nature forms men in this island with sentiments very dif-

ferent from the selfish and ambitious dispositions wliich have

ever been found in other countries.*

But experience does not by any means allow us to entertain

so pleasing an opinion. The perusal of the history of this

* Such regulations as may essentially affect, through their conse-

quences, the equipoise of a government, may be brought about, even
tnough the promoters themselves of those regulations are not aware
of their tendency. When the bill passed in the seventeenth century,

by which it was enacted that the crown should give up its prerogative

of dissolving the parliament then sitting, the generality of people

had no thought of the calamitous consequences that were to follow :

very far from it. The king himselfcertainly felt no very great appre-

hension on that account ; else he would not have given his assent

:

and the commons themselves, it appears, had very faint notions of
the capital changes which the bill would speedily effect in their poli-

tical situation.

AVhen the crown of Sweden was, in the first instance, stripped of
all the different prerogatives we have mentioned, it does not appear
that those measures were effected by sudden open provisions for that

purpose : it is very probable that the way had been paved for them by
indirect regulations formerly made, the whole tendency of which
scarcely any one perhaps could foresee at the time they were framed.
When the bill was in agitation for limiting the house of peers to a

certain number, its great constitutional consequences were scarcely

attended to by any body. The king himself certainly saw no harm in

it, since he sent an open message to promote the passing of it : a mea-
sure which was not, perhaps, strictly regular. The bill was, it ap-

Sears, generally approved out of doors. Its fate was for a long time
oubtful in the house of commons ; nor did they acquire any favour

with the bulk of the people by finally rejecting it : and judge Black-
stone, as I find in his Commentaries, does not seem to have thought
much of the bill, and its being rejected, as he only observes that the
commons " Avished to keep the door of the house of lords as open as
*' possible." Yet, no bill of greater constitutional importance was
ever agitated in parliament ; since the consequences of its being pass-
ed would have been the freeing the house of lords, both in theirjudi-
cial and legislative capacities, from all constitutional check whatever,
either from the crown or the nation. Nay, it is not to be doubted,
that they would have acquired, in time, the right of electing their
own members : though it would be useless to point out here by what
series of intermediate events the measure might have been brought
about. Whether there existed any actual project of this kind among
the first framers of the bill, does not appear : but a certain number oT
the members of the house we mention Avould have thought of it soon
enough, if the bill in question had been enacted into a law ; and they
would certainly have met with success, had they been contented to
wait, and had they taken time. Other equally important changes in
the substance, and perhaps the outward form, of the government
would have followed.
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country will show us that the care of its legislators, for the

welfare of the subject, always kept pace with the exigencies

of their own situation. When, through the minority, or easy

temper of the reigning prince, or other circumstances, the

dread of a superior power began to be overlooked, the pub-

lic cause was immediately deserted in a greater or less degree,

and pursuit after private influence and lucrative offices took

the place of patriotism. When, in the reign of Charles the

First, the authority of the crown was for a while annihilated,

those very men, who till then had talked of nothing but

Magna Charta and liberty, instantly endeavoured openly to

trample both underfoot.

Since the time we mention, the former constitution of the

government having been restored, the great outlines of public

liberty have indeed been warmly and seriously defended : but

if any partial unjust laws or regulations have been made,

especially since the revolution of the year 1688—if any abuses

injurious to particular classes of individuals have been suffered

to continue, it will certainly be found upon inquiry, that

those laws and those abuses were of such a complexion, that

from them, the members of the legislature well knew, neither

they nor their friends would ever be likely to suffer.

If, through the unforeseen operation of some new regula-

tion made to restrain the royal prerogative, or through some

sudden public revolution, any particular bodies or classes of

individuals were ever to acquire a personrl independent share

in the exercise of the governing authority, we should behold

the public virtue and patriotism of the legislators and great

men immediately cease with its cause, and aristocracy, as it

were, watchful of the opportunity, burst out at once, and

spread itself over the kingdom.

The men who are now the ministers, but then the partners

of the crown, would instantly set themselves above the reach

of the law, and soon after insure the same privilege to their

several supporters or dependants.

Personal and independent power becoming the only kind

of security of which men would now show themselves ambi-

tious, the Habeas Corpus act, and in general all those laws

which subjects of every rank regard with veneration, and to
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which they look up for protection and safety, would be

spoken of with contempt, and mentioned as remedies fit only

for peasants and cits :—it even would not be long before they

would be set aside, as obstructing the wise and salutary steps

of the senate.

The pretensions of an equality of right in all subjects, of

whatever rank and order, to their property and to perso-

nal safety, would soon be looked upon as an old-fashioned

doctrine, which the judge himself would ridicule from the

bench. And the liberty of the press, now so universally and

warmly vindicated, would, without loss of time, be cried down
and suppressed, as only serving to keep up the insolence and

pride of a refractory people.

And let us not believe that the mistaken people, whose

representatives we now behold making such a firm stand

against the indivisible power of the crown, would, amidst the

general devastation of every thing they hold dear, easily find

men equally disposed to repress the encroaching, while at-

tainabky power of a senate and body of nobles.

The time would be no more when the people, upon what-

ever men they should fix their choice, would be sure to find

them ready sincerely to join in the support of every impor-

tant branch of public liberty.

Present or expected personal power, and independence on

the laws, being now the consequence of the trust of the peo-

ple—wherever they should apply for servants, they would

only meet with betrayers. Corrupting, as it were, every

thing they should touch, they could confer no favour upon

an individual but to destroy his' public virtue : and (to repeat

the words used in a former chapter) " their raising a man
" would only be immediately inspiring him with views di-

" rectly opposite to their own, and sending him to increase

*' the number of their enemies."

All these considerations strongly point out the very great

caution which is necessary to be used in the difficult business

of laying new restraints on the governing autliority. Let

therefore the less informed part of the people, whose zeal re-

quires to be kept up by visible objects (look if they choose)

upon the crown as the only seat of the evils they are exposed
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to ; mistaken notions on their part are less dangerous than

poHtical indifference ; and they are more easily directed than

roused:—but, at the same time, let the more enlightened

part of the nation constantly remember, that the constitution

only subsists by virtue of a proper equilibrium—by a discri-

minating line being drawn between power and liberty.

Made wise by the examples of several other nations, by

those which the history of this very country affords, let the

people in the heat of their struggles in the defenfce of liberty,

always take heed, only to reach, never to overshoot the

mark-—only to repress, never to transfer and diffuse power.

Amidst the alarms that may at particular times arise from

the really awful authority of the crown, let it, on one hand

be remembered, that even the power of the Tudors was op-

posed and subdued—and, on the other, let it be looked upon
as a fundamental maxim, that, whenever tlie prospect of per-

sonal power and independence on the governing authority

shall offer to the view of the members of the legislature, or

in general of those men to wliom the people must trust, even

hope itself is destroyed. The Hollander, in the midst of a

storm, though trusting to the experienced strength of the

mounds that protect him, shudders, no doubt, at the sight

of the foaming element that surrounds him ; but they all

gave themselves over for lost, when they thought the worm
had penetrated into their dykes.*

• Such new forms as may prove destructive of the real substance of
a government may be unwarily adopted, in the same manner as the
superstitious notions and practices described in my work, entitled
Memorials of Human Supcrstitiou^ may be introduced into a religion,

SO as entirely to subvert the true spirit of it.
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CHAPTER XX.

A few addilional Observations on the Right of Taxation, which

is lodged in the Hands of the Ucpresentatives of the Peoi)lc.

What kind of Danger this Right may he exposed to.

T^HE generality of men, or at least of politicians, seem to

consider the right of taxing themselves, enjoyed by the

English nation as being no more than the means of securing

their property against the attempts of the crown ; while they

overlook the nobler and more extensive efficiency of that

privilege.

The right to grant subsidies to the crown, possessed by the

people of England, is the safeguard of all their other liber-

ties, religious and civil ; it is a regular mean conferred on

them by the constitution, of influencing the motion of the

executive power : and it forms the tie by wliich the latter is

bound to them. ii\ short, this privilege is a sure pledge in

their hands, that their sovereign, who can dismiss their re-

presentatives at his pleasure, will never entertain thoughts of

ruling without the assistance of these.

If, through unforeseen events, the crown could attain to

be independent on the people in regard to its supplies, such

is the extent of its prerogative, that from that moment, all

the means the people possess to vindicate their liberty would

be annihilated. They would have no resource left—except

indeed that uncertain and calamitous one, ofan appeal to the

sword ; which is no more, after all, than what the most en-

slaved nations enjoy.

Let us suppose, for instance, that abuses of power should

be committed, which, either by their immediate operation, or

by the precedents they might establish, should undermine the

liberty of the subject. The people, it will be said, would

then have their remedy in the legislative power possessed by
their representatives. The latter would, at the first oppor-

tunity, interfere, and frame such bills as would prevent the

like abuses for the future. But here we must observe, that
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the assent of the sovereign is necessary to make those bills

become laws : and if, as we have just now supposed, he had
no need of the support of the commons, how could they ob-

tain his assent to laws thus purposely framed to abridge his

authority ?

Again, let us suppose that, instead of contenting itself

with making slow advances to despotism, the executive power,

or its minister, should at once openly invade the liberty of

the subject. Obnoxious men, printers for instance, or poli-

tical writers, might be persecuted by military violence, or,

to do things with more security, with the forms of law.

Then, it will be said, the representatives of the people would
impeach the persons concerned in those measures. Though
unable to reach a king who personally can do no wrong, they

at least would attack those men who were the Immediate in-

struments of his tyrannical proceedings, and endeavour, by

bringing them to condign punishment, todeter future judges

or ministers from imitating their conduct. All this I grant

;

and I will even add, that circumstanced as the representatives

of the people now are, and having to do with a sovereign

who can enjoy no dignity without their assistance, it is most

likely that their endeavours in the pursuit of such laudable

objects would prove successful. But if, on the contrary, the

king, as we have supposed, stood in no need of their assist-

ance, and moreover knew that he should never want it, it is

impossible to think that he would then suffer himself to re-

main a tame spectator of their proceedings. The impeach-

ments thus brought by them would immediately prove the

signal of their dismission ; and the king would make haste,

by dissolving them, both to revenge what would then be
called the insolence of the commons, and to secure his mi-

nisters.

But even those are vain suppositions ; the evil would reach

much farther ; and we may be assured, that, if ever the crown
should be in a condition to govern without the assistance of

the representatives of the people. It would dismiss them for

ever, and thus rid Itself of an assembly which, continuing to

be a clog on its power, would no longer be of any service to

it. This Charles the First attempted to do when he found
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his parliaments refractory, and the kings of France really

have done, with respect to the general estates of their king-

dom.

Indeed if we consider the extent of the prerogative of the

kuig of England, and especially the circumstances of his

completely uniting in himself all the executive and active

powers of the state, we shall find that it is no exaggeration

to say, that he has power sufficient to be as arbitrary as the

kings of France, were it not for the right of taxation, which,

in England, is possessed by the people ; and the only consti-

tutional difference between the French and English nations

is, that the former can neither confer benefits on their sove-

reign, nor obstruct his measures : while the latter, how ex-

tensive soever the prerogative of their king may be, can deny
liim the means of exerting it.

But here a most important observation is to be made ; and
I entreat the reader's attention to the subject. This right of

granting subsidies to the crown can only be effectual when it

is exercised by one assembly alone. When several distinct

assemblies have it equally in their power to supply the wants

of the prince, the case becomes totally altered. The compe-

tition which so easily takes place between those different

bodies, and even the bare consciousness which each enter-

tains of its inability to obstruct the measures of the sove-

reign, render it impossible for them to make any effectual

constitutional use of their privilege. " Those different par-

" liaments or estates (to repeat the observation introduced
'* in the former part of this work) having no means of re-

" commending themselves to their sovereign, but their su-
*' perior readiness in complying with his demands, vie

" with each other in granting what it would not only be
" fruitless but even dangerous to refuse. And the king, in
*' the mean time, soon comes to demand, as a tribute, a
" gift, which he is confident to obtain." In short, it may
be laid down as a maxim, that when a sovereign is made to

depend, in regard to his supplies, on more assemblies than

one, he in fact depends upon none. And indeed the king of

France is not independent of his people for his necessary sup-

plies, any otherwise tlian by drawing the same from several
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different assemblies of their representatives:- the latter have

in appearance a right to refuse all his demands : and as the

English call the grants they make to their kings, aids or sub-

sidies, the estates of the French provinces call theirs do7is

gratuils, or free gifts.

What is it, therefore, that constitutes the difference between

the political situation of the French and English nations,

since their rights thus seem outwardly to be the same ? The
difference lies in this, that there has never been in England

more tlian one assembly that could supply the wants of the

sovereign. This has always kept him in a state, not of a seem-

ing, but of real dependence on the representatives of the peo-

ple for his necessary supplies ; and how low soever the liberty

of the subject maj'^, at particular times, have sunk, they

have always found themselves possessed of the most effectual

means of restoring it, whenever they thought proper so to

do. Under Henry the Eighth, for instance, we find the des-

potism of the crown to have been carried on to an astonishing

height ; it was even enacted that the proclamations of the

king should have the force of law : a thing which even in

France, never was so expressly declared : yet, no sooner did

the nation recover from its long state of supineness, than the

exorbitant power of the crown was reduced within its consti-

tutional bounds.

To no other cause than the disadvantage of their situation,

are we to ascribe the low condition in which the deputies

of the people in the assembly called the general estates of

France, were always forced to remain.

Surrounded as they were by the particular estates of those

provinces into which the kingdom had been formerly divided,

they never were able to stipulate conditions with their sove-

reign ; and, instead of making their right of granting subsi-

dies to the crown serve to gain them in the end a share in

the legislation, they ever remained confined to the unassum-

ing privilege of " humble supplication and remonstrance."*

• An idea of the manner in which the business of granting sup-

plies to the crown was conducted by the states of the province of Bre-
tagne in the reign of Louis the Fourteenth, may be formed from se-

veral lively strokes to be met with in the letters of Madame de Se-
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Tliose estates however, as all the great lords in France

were admitted into them, began at length to appear danger-

ous ; and as the king could in the mean time do without their

assistance, they were set aside. But several of the particular

states of the provinces are preserved to this day:* some,

which for temporary reasons had been abolished, have been

restored : nay, so manageable have popular assemblies been

found by the crown, when it has to do with many, that the

kind of government we mention is that which it has been

found most convenient to assign to Corsica: and Corsica has

been made lui pays d'etats.

That the crown in England should, on a sudden, render

itself independent on the commons for its supplies—^that is,

should on a sudden successfully assume to itself a right to

lay taxes on the subject, by its own authority—is not ceilainly

an event likely to take place, nor indeed is it one that should,

at the present time, raise any kind of political apprehension.

But it is not equally impracticable that the right of the repre-

vignd, whose estate lay in that province, and who had often assisted

at the holding of those states. The granting of supplies was not, it

seems, looked upon as any serious kind of business. The whole time
the states were sitting, was a continued scene of festivity and enter-

tainment ; the canvassing of the demands of the crown was chiefly

carried on at the table of the noblemen who had been deputed from
court to hold the states ; and the different points were usually decided
by a kind of acclamation. In a certain assembly of those states, the
duke ©f Chaulnes, the lord deputy, had a present of fifty thousand
crowns made to him, as well as a considerable one for his duchess,

besides obtaining the demand of the court : and the lady we quotw
here, commenting somewhat jocularly on these grants, says, Ce ii'cst

pas que iioiis soyons ricfics ; vui'is nous sommcs honnctcs, nous avons du cou-

rage, et entre viidi ct unc lieurc nous nc savons rien refuser a nos amis. *' It
*' is not that we are rich ; but we are civil, we are full of courage,
•* and between twelve and one o'clock we are unable to deny any thing
** to our friends."

The different provinces of France, it may be observed, are liable

to pay several taxes besides those imposed on them by their own
states. Dean Tucker, in one of his tracts, in which he has thought
proper to quote this work, has added to the above instance of tlie

French provinces that of tlie states of the Austrian Netherlands,
which is very conclusive. And examples to the same purpose might
be supplied by all those kingdoms oi Europe in which provincial

states are holden.
* The year 1T84.
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sentatives of the people might become invalidated, by being

divided in the manner that has been just described.

Such a division of the right of the people might be effected

in various ways. National calamities for instance, unfortu-

nate foreign wars attended with loss of public credit, might

suggest methods for raising the necessary supplies, different

from those which have hitherto been used. Dividing the

kingdom into a certain number of parts, which should se-

verally vote subsidies to the crown, or even distinct assess-

ments to be made by the different counties into which En-

gland is now divided, might in the circumstances we sup-

pose, be looked upon as advisable expedients : and these, be-

ing onc& introduced, might be continued.

Another division of the right of the people, much more like-

ly to take place than those just mentioned, might be such as

might arise from acquisitions of foreign dominions, the inha-

bitants of which should in time claim and obtain a right to

treat directly with the crown, and grant supplies to it, without

the interference of the British legislature.

Should any colonies acquire the right we mention—should,

for instance, the American colonies have acquired, as they

claim it—it is not to be doubted that the consequences which

have resulted from a division like that we mention in most of

the kingdoms of Europe, would also have taken place in the

British dominions, and that the spirit of competition, above

described, would in time have manifested itself between the

different colonies. This desire of ingratiating themselves with

the crown, by means of the privilege of granting supplies to

it, was even openly confessed by an agent of the American
provinces,* when on his being examined by the house of com-
mons in the year 1 766, he said, " the granting aids to the

*' crown is the only means the Americans have of recommending
" themselves to their sovereign." And the events that have of

late years taken place in America, render it evident that the

colonies would not have scrupled going any lengths to obtain

favourable conditions at the expense of Britain and the Bri-

tish legislature.

• Dr. rrankUn.
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lat a similar spirit of competition might be raised in

Ireland, is also sufficiently plain from certain late events.

And should the American colonies have obtained their de-

mands—and at the same time should Ireland and America

have increased in wealth to a certain degree—^the time might

have come at which the crown might have governed England

with the supplies of Ireland and America—Ireland with the

supplies of England and of the American colonies—and the

American colonies with the money of each other, and of En-
gland and Ireland.

To this it may be objected, that the supplies granted by
the colonies, even though joined with those of Ireland, never

could have risen to such a height as to have countesbalanced

the importance of the English commons.—I answer, in the

first place, that there would have been no necessity that the

aids granted by Ireland and America should have risen to

an equality with those granted by the British parliament : it

would have been sufficient to produce the effects we mention,

that they had only borne a certain proportion to the latter,

so far as to have conferred on the crown a certain degree of

independence, and at the same time have raised in the En-
glish commons a correspondent sense of self-diffidence in the

exercise of their undoubted privilege of granting or rather

refusing, subsidies to the crown.—Here it must be remem-
bered, that the right of granting or refusing supplies to the

crown is the only ultimate forcible privilege possessed by the

British parliament; by the constitution it has no other, as

hath been observed in the beginning of this chapter. This

circumstance ought to be combined with the exclusive pos-

session of the executive powers lodged in the crown—with

its prerogative of dissenting from the bills framed by parlia-

ment, and even of dissolving it.*

* Being with doctor Franklin at his house in Craven-street, some
months before he went back to America, I mentioned to him a few of

the remarks contained in this chapter, and, in general, that the claim

of the American colonies directly clashed with one of the vital princi-

Elcs of the English constitution. The observation I remember, struck

im very much : it led him afterwards to speak to me of the exami-

nation he had undergone in the house of connnons ; and he concluded
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I shall mention^ in the second place, a remarkable fact in

regard to this subject (which may serve to show that politi-

cians are not always consistent, or even sagacious in their ar-

guments) ; which is, that the same persons who were the most

strenuous advocates for granting to the American colonies

their demands, were hkewise the most sanguine in their pre-

dictions of the future wealth and greatness of America ; and

at the same time also used to make frequent complaints of

the undue influence which the crown derives from the scanty

supplies granted to it by the kingdom of Ireland.*

Had the American colonies fully obtained their demands,

both the essence of the present English government, and the

condition, of the English people, would certainly have been

altered thereby : nor would such a change have been incon-

siderable, but in proportion as the colonies should have re-

mained in a state of national poverty.t

with lending me that volume of the Collection of ParUaynentah/ Dc^
haiest in which an account of it is contained. Finding the constitu-

tional tendency of the claim of the Americans to be a subject not
very generally understood, I added a few paragi'aphs concerning it in

the English edition I some time after gave of this work ; and on pub-
lishing a third edition of the same, I thought it might not be amiss
to write something more compact on the subject, and accordingly

added the present new chapter, into which I transferred the i'ew ad-

ditional paragraphs I mention, leaving in the place where they stood

(page 45) only the general observations on the right of granting sub-
sidies, which were formerly in the French work. Several of the
ideas, and even expressions contained in this chapter, made their ap-

pearance in the FuUic Advertiser, about the time I was preparing
the first edition : I sent them myself to that newspaper, under the
signature o£ Advena.

* For instance, the complaints made in regard to the pensions on
the Irish establishment.

•f When I observe that no man who wished for the preservation of
the form and spirit of the English constitution, ought to have desired
that the claim of the American colonies might be granted to them, I
mean not to say that the American colonies should have given up
their claim. The wisdom of ministers, in regard to American affairs,

ought to have been constantly employed in making the colonies useful
to this country, and at the same time in hiding their subjection from
them (a caution, which is after all, more or less used in every govern-
ment upon earth) : it ought to have been exerted in preventing the
opposite interests of Britain and of America, from being brought to
an issue—to any such clashing dilemma as would render (lisobedience
on the one hand, and the resort to force on the other, almost unavoid-
able. The generality of the people fancy that ministers use a great
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CHAPTER XXL

Conclusion.'^Afew Words on the Nature of the Divisions that

take place in Englajid.

T SHALL conclude this work with a few observations on

the total freedom from violence with which the political

disputes and contentions in England are conducted and ter-

minated, in order both to give a further proof of the sound-

ness of the principles on which the English government is

founded, and to confute in general the opinion of foreign

writers or politicians, who, misled by the apparent heat with

depth of thought and much forecast in their operations ; whereas tlie

truth is, that ministers, in all countries, never think but of provid-

ing for present, immediate, contingencies ; in doing which they con-

stantly follow the open track before them. This method does very
well for the common course of human affairs, and even is the safest ; but
whenever cases and circumstances of a new and unknown nature occur,

sad blunders and uproar are the consequences. The celebrated count
Oxenstiem, chancellor of Sweden, one day when his son was expres-

sing to him his diffidence of his own abilities, and the dread with
winch he thought of ever engaging in the management of public af*.

fairs, made the following Latin answer to him : Ncsch, mi Jili^ quam
parva cum saphnt'ia regitur mundus—^* You do not know, my son, with
" what little wisdom the world is governed."

Matters having come to an eruption, it was no longer to be expected
they could be composed by the palliative offers sent at different times
from this countrv to America. When the earl of Carlisle solicited to

be at the head of the solemn commission that sailed for the purpose we
mention, he did not certainly show modesty equal to that of the son
of chancellor OSenstieni. It has been said, in that stage of the con-

test, tlie Americans could not think that the proposals thus sent to

them were seriously meant : however this cannot have been the prin-

cipal cause of the miscarriage of the comm'ission. The fact is, that

after the Americans had been induced to open their eyes on their polii

tical situation, and rendered sensilde of the local advanta^jes of their

country, it became in a manner impossible to strike with them any
bargain at which either nation would afterwards have cause to rejoice^

or even to make any bargain at alL It wouhl be needless to say any
thing more in this place, on the subject of the American contest.

The motto of one of the English nobility should have been that of
tninisters, in their regulationsfor rendering the colonies useful to the

mother country—Fu»/V sans dire.
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which those disputes are sometimes carried on, and the cla-

mour to which they give occasion, look upon England as a

perpetual scene of civil broils and dissensions.

In fact, if we consider, in the first place, the constant tenor

of the conduct of the parliament, we shall see that whatever

different views the several branches that compose it may at

times pursue, and whatever use they may accordingly make
of their privileges, they never go, in regard to each other,

beyond the terms of decency, or even of that general good

understanding which ought to prevail among them.

Thus the king, though he preserves the style of his dig-

nity, never addresses the two houses but in terms of regard

and affection : and if at any time he chooses to refuse their

bills, he only says that he will consider of them fie roy s'avi^

sera ;) which is certainly a gentler expression than the word
velo.

The two houses on their part, though very jealous, each

within their own walls, of the freedom of speech, are, on the

other hand, careful that this liberty shall never break out into

unguarded expressions with regard to the person of the king.

It is even a constant rule amongst them never to mention him,

when they mean to blame the administration ; and those

things which they may choose to censure, even in the speeches

made by the king in person, and which are apparently his

own acts, are never considered but as the deeds of his minis-

ters, or, in general of those who have advised him.

The two houses are also equally attentive to prevent every

step that may be inconsistent with that respect which they

owe to one another. The examples of their differences with

each other are very rare, and have been, for the most part,

mere misunderstandings. Nay, in order to prevent all sub-

ject of altercation, the custom is, that, when one house re-

fuses to assent to a bill presented by the other, no formal de-

claration is made of such refusal ; and that house whose bill

is rejected, learns its fate only from hearing no more of it, or

by what the members may be told as private persons.

In each house, the members take care, even in the heat of

debate, never to go beyond certain bounds in their manner
of speaking of each other : if they were to offend in that re-»

3
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^ect, they would certainly incur the censure of the house.

And as reason has taught mankind to refrain, in their wars,

from all injuries to each other that have no tendency to pro-

mote the main object of their contentions, so a kind of law of

nations (if I may so express myself) has been introduced

among the persons who form the parliament and take a part

in the debates ; they have discovered that they may very well

be of opposite parties, and yet not hate and persecute one

another. Coming fresh from debates carried on even with

considerable warmth, they meet without reluctance in the

ordinary intercourse of life ; and, suspending all hostilities,

they hold every place out of parliament to be neutral ground.

In regard to the generality of the people, as they never are

called upon to come to a final decision with respect to any

public measures, or expressly to concur in supporting them,

they preserve themselves still more free from party spirit

than their representatives themselves sometimes are. Consi^

dering, as we have observed, the affairs of government as

only matter of speculation, they never have occasion to en-

gage in any vehement contests among themselves on that

account : much less do they think of taking an active and
violent part in the differences of particular factions, or the

quarrels of private individuals. And those family feuds,

those party animosities, those victories, and consequent out-

rages of factions, alternately successful ; in short, all those in-

conveniences which in so many other states have constantly

been the attendants of liberty, and which authors tell us we
must submit to, as the price of it, are things in very great

measure unknown in England.

But are not the English perpetually making complaints

against the administration ? and do they not speak and write

as if they were continually exposed to grievances of every

kind ?

Undoubtedly, I shall answer, in a society of beings subject

to error, dissatisfactions will necessarily arise from some quar-

ter or other ; and, in a free society, they will be openly ma-
nifested by complaints. Besides, as every man in England
is permitted to give his opinion upon all subjects, and as, to

watch over the administration, and complain of grievances,

O
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is the proper duty of the representatives of the people, com-

plaints must necessarily be heard in such a government, and

even more frequently, and upon more subjects, than in any

other.

But those complaints, it should be remembered, are not,

in England, the cries of oppression forced at last to break its

$ilence. They do not suppose hearts deeply wounded* Nay,

I will go farther—they do not even suppose very determinate

sentiments ; and they are often nothing more than the first

vent which men give to their new and yet unsettled concep-*

tions.

The agitation of the popular mind, therefore, is not in En-«

gland what it would be in other states : it is not the symptom
of a profound and general discontent, and the fore-runnei^

of violent commotions. Foreseen, regulated, even hoped for

by the constitution, this agitation animates all parts of the

state, and is to be considered only as the beneficial vicissitude

of the seasons. The governing power, being dependant on

the nation, is often thwarted ; but, so long as it continues to

deserve the affection of the people, it can never be endanger-

ed. Like a vigorous tree which stretches its branches far

and wide, the slightest breath can put it in motion ; but it

acquires and exerts at every moment a new degree of force,

and resists the winds, by the strength and elasticity of its

fibres, and the depth of its roots.

In a word, whatever revolutions may at times happen

among the persons who conduct the public affairs in England,

they never occasion the shortest interruption of the power of

the laws, or the smallest diminution of the security of indivi*

duals. A man who should have incurred the enmity of the

most powerful men in the state-—what do I say ?—though he

had,'^ like another Faiinius, drawn upon himself the united

detestation of all parties—might, under the protection of the

laws, and by keeping within the bounds required by them^

continue to set both liis enemies and the whole nation at de-

fiance.

The limits prescribed to this book do not admit of entering

into any farther particulates on the subject we are treating

here ; but if we were to pursue this inquiry, and investigate
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the influence which the English government has on the man-
ners and customs of the people, perhaps we should find that,

instead of inspiring them with any disposition to disorder or

anarchy, it produces in them a quite contrary effect As
they see the highest powers in the state constantly submit to

the laws, and they receive, themselves, such a certaii^ pro*

tection from those laws whenever they appeal to them, it is

impossible but they must insensibly contract a deep rooted

reverence for them, which can at no time cease to have some
influence on their actions. And, in fact, we see, that even

the lower class of the people, in England, notwithstanding

the apparent excesses into which they are sometimes hurried,

possess a spirit of justice and order superior to what is to be

observed in the same rank of men in other countries. The
extraordinary indulgence which is shown to accused persons

of every degree, is not attended with any of those pernicious

consequences which we might at first be apt to fear from it.

And it is, perhaps, to tlie nature of the English constitution

itself (however remote the cause may seem) and to the spirit

of justice which it continually and insensibly diffuses through

all orders of the people, that we are to ascribe tlie singular

advantage possessed by the English nation, of employing an

incomparably milder mode of administering justice in criminal

matters than any other nation, and at the same time of afford-

ing, perhaps, fewer instances of violence or cruelty.

Another consequence which we might observe here, as

flowing also from the principles of the English government,

is the moderate behaviour of those who are invested with any

branch of public authority. If we look at the conduct of pub-

lic officers, from the minister of state, or the judge, down to

the lowest officer of justice, we find a spirit of forbearance

and lenity prevailing in England, among the persons in

power, which cannot but create surprise in those who have

visited other countries.

Two circumstances more I shall mention here, as peculiar

to England ; namely, the constant attention of the legislature

in providing for the interests and welfare of the people, and
the indulgence shown by them to their very prejudices ; ad-»

vantages these, wliich are, no doubt, the consequence of the

O 2



316 THE CONSTITlTTION

general spirit that animates the whole English government,

but are also particularly owing to the circumstance peculiar

to it, of having lodged the active part of legislation in the

hands of the representatives of the nation, and committed

the care of alleviating the grievances of the people to persons

who either feel them, or see them nearly, and whose surest

path to advancement and fame is to be active in finding re«

medies for them.

I mean not, however, to affirm that the English government

is free from abuses, or that all possible good laws are enacted,

but that there is a constant tendency in it, both to correct the

one, and improve the other. And that all the laws which

are in being are strictly executed, whenever appealed to, is

what I look upon as the characteristic and undisputed advan-

tage of the English constitution—a constitution the more

likely to produce all the effects we have mentioned, and to

procure in general the happiness of the people, since it has

taken mankind as they are, and has not endeavoured to pre-

vent every thing, but to regulate every thing ; I shall add,

the more difficult to discover, because its form is complicated,

while its principles are natural and simple. Hence it is that

the politicians of antiquity, sensible of the inconveniences of

the governments they had opportunities of knowing, wished

for the establishment of such a government, without much
hope of ever seeing it realized :* even Tacitus, an excellent

judge of political subjects, considered it as a project entirely

chimerical.+ Nor was it because he had not thought of it,

had not reflected on it, that he was of this opinion : he had

sought for such a government, had had a glimpse of it, and

yet continued to pronounce it impracticable.

Let us not, therefore, ascribe to the confined views of man
to his imperfect sagacity, the discovery of this important se-

• " Statuo esse optime constitutam rempublicaiti qure ex tribus
" generibus illis, regali, optimo, et popular!, modice confusa."—Cic.

Fragm.

•f-
" Cuuctas nationes et urbes, populus, aut priores, aut singuli,

" re^unt. Delecta ex his et constituta reipublicse forma, laudari fa-

." cihus quam evenire: vel, si evenit, baud diuturna esse potest."-^

Tac. Ann. lib. iv.
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cret. The world might have grown old, generations might

have succeeded generations, still seeking it in vain. It has

been by a fortunate conjunction of circumstances—I shall add,

by the assistance of a favourable situation—^that Liberty has

at last been able to erect herself a temple.

. Invoked by every nation, but of too delicate a nature, as

it should seem, to subsist in societies formed of such imper-

fect beings as mankind, she showed, and merely showed her-

self, to the ingenious nations of antiquity who inhabited the

south of Europe. They were constantly mistaken in the form

of the worship they paid to her. As they continually aimed

at extending dominion and conquest over other nations, they

were no less mistaken in the spirit of that worship : and

though they continued for ages to pay their devotions to this

divinity, she still continued, with regard to them, to be the

unknown goddess.

Excluded, since that time, from those places to which she

had seemed to give a preference, driven to the extremity of the

Western World, banished even out of the Continent, she has

taken refuge in the Atlantic Ocean. There it is, that, freed

from the dangers of external disturbance, and assisted by a

happy pre-arrangement of things, she has been able to display

the form that suited her ; and she has found six centuries to

have been necessary for the completion of her work.

Being sheltered, as it were, within a citadel, she there

reigns over a nation which is the better entitled to her fa-

vours, as it endeavours to extend her empire, and carries

with it, to every part of its dominions, the blessings of indus-

try and equality. Fenced in on every side (to use the ex-

pressions of Chamberlayne) with a wide and deep ditch, the

sea—guarded with strong out-works, its ships of war, and

defended by the courage of her seamen—she preserves that

mysterious essence, that sacred fire so difficult to be kindled,

and which, if it were once extinguished, would perhaps ne-

ver be lighted again. When the world shall have been again

laid waste by conquerors, she will still continue to show man-
kind, not only the principle tliat ought to unite them, but,

what is of no less importance, the form under which they

ought to be united. And the philosopher, when he considers
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the constant fate of civil societies amongst men, and observes

the numerous and powerful causes which seem, as it were,

unavoidably to conduct them all to a state of political sla-

very, will take comfort in seeing that Liberty has at length

disclosed her nature and genuine principles, and secured to

herself an asylum, against despotism on one hand, and po«.

jmlar licentiousness on the other.

FINIS
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AMERICAN Colonies, their claim of voting supplies to the

crown, hurtful, if obtained, to the English constitution,

308, 310. What ought to have been the general conduct
of ministers in regard to the colonies, ibid.

Appeal, in case of murder, its effects, and to whom allowed,

72.

AiTfiy, restrictions on the power of the king in regard to the

keeping of it, 73. Is not, in England, the means of sup-

porting the authority of the crown, 264. How little its

assistance was useful to James II., 277. See Military Pomer
and Crown.

Arrest, method of, in civil causes, by the English laws, 85,

S6. By the Roman laws, 87, 88. The alterations in the
English law in that respect, ibid.

Assemblies, popular, the disadvantages they lie under in re-

gard to each coming to any deliberate well-weighed resolu-

tion, l6l, 162. The advantages a few distinguished citi-

zens have over them, 164-. Tully's passage concerning
them, 171. See People, Commonwealths, Rome.

Athens, arbitrary proceedings of its magistrates, I76.

Atda Regis, what kind of court, 33. The Court of Common
Pleas dismembered from it, 84. The court of King's Bench
may be considered as the remains of it, ibid.

Author, occasional personal remarks of his, 231, 264, 268.

His Memorials of Human Superstition, quoted, 302. His
conversation with Dr. Franklin, 309.

B

Barons, originally in a great measure independent in France,

31. Not so in England, 32. Unite in a common cause

with the people, 38, 211, 270.
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Beauchamp, lord (now marquis of Hertford) procures the
passing of a bill for limiting personal arrests, 88.

Bills, how deliberated upon and framed, 6l, 148, 153, 172.

See Cominons and Parliament.

Bill of Rights, an account of, 56. Utility of its provisions,

2l'3.

Blackstme, judge, quoted, 62, 103, 123, 223, 233.
Burnet, bishop, quoted, 226, 278.

Casar, public speech of his quoted, 234.

Censorial power, that established in Rome only a senatorial

artifice, 186. See Press.

Censors, in Rome, might remove a man from one tribe into

another, and elect senators, 177'

Chanceryt court of, its office in regard to the framing of writs,

94. See Equity, courts of.

Charles I., sketch of his reign, 50—52. Maintains his ground
eleven years against the violent, political, and religious

spirit of his times, 272. His attempt to seize the five

members led to the civil war, 274.

Charles \\., conduct of, 53.

Charta, Magna, substance of, S9, 40.

Cicero quoted, 91, 101, l69, 171, 176, 219.
Civil English laws, divided into unwritten and written law,

S2. The sources of the unwritten law, ibid. How far

the civil law is a part of the same, 83. What the written

law is, ibid. Peculiarities of the English civil laws. So,

Refinements and subtilties in them, 89, et seq. Compared
with the old Roman civil laws, 93.

Civil power in England, how superior to the military, 274,

276.
Civil Roman laws, the constant dislike of the English lawyers

for them, 80, 81. Formalities in the ancient Roman laws,

91. The different collections of them, 105.

Coke, sir Edward, quoted, 120, 123, 149, 187-

Comines, Philip de, quoted, 46.

Commons, English, their origin, under Henry HI. and Ed-
ward I., 40, 41. How inconsiderable their weight at first,

ibid. This soon increases, 42. Farther advances, 47, 48.

How the house is constituted, 57. Vindicate the right of

taxation against the attempts of the crown, 49, 51. And
of the lords, 70. See Taxation, They cannot vote by
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proxy, 148. Enjoy a freedom of debate superior to that

ever possessed by any popular assembly, 15^. They are

debarred from any share in the executive authority, 179.

Are thence led to serve the people faithfully, 180. Strike

ing instances of this in the laws they have framed at par-

ticular times, 212, 213. And in their "watching their exe-

cution, 22S, 224. Have impeached the servants of the

crown and judges, ibid. Their proceedings in the case of

sir John Coventry, 226. See Parliament and Representa^-

iive. Abridge their own personal privileges, 228. Do
strict justice on their own members, ibid. Their attacks

on the crown's prerogative defeated by the lords, 241.

They in their turn defeat the like attempts from the lords,

242.

Commonwealths3 the people in them apt to be misled by fa-

vourite leaders, 133, 134. The division of the executive

authority, that takes place in them, makes it very difficult

to lay it under proper restraint, 145. The people unavoid-

ably betrayed by those whom they trust with power, 174,
176', 178. Revolutions always concluded, in them, in a
manner disadvantageous to public liberty, 204. See Re-
volutiofis. The laws to secure the liberty of the citizens, be-

sides being imperfect, are not even carefully executed, 214.

et seq. Cannot subsist without certain arbitrary powers,
contrary to the liberty of the citizens, 253. Do not admit
the hberty of speaking and writing, and, perhaps, cannot,

255. The power of the government supposed by law to be
unbounded, till stopped by some positive regulation, 268.

By what means commonwealths generally lose their liber-

ties, 283. Great difficulty for the people in them to pre-

serve their rights, 283, 284. See Rome and Geneva.

Conquest, the, is the real aera of the formation of the present

English government, 29.

Constitution, English, the aeras of its formation, 29, 47, 56,

Qg, Being different from that of all other free states, can-

not fall into ruin from the same causes, 2S0. Causes that

operate for its preservation, 285. Endangered by the
office of Columbus to Henry VII., 289' Farther reasons

of its future preservation, 292. How it rises again, after

being in a manner overwhelmed, ibid. Dangers to which
it may be exposed, 293. In what circumstances it may be
looked upon as annihilated, 294. Meddling with it, upon
the score of improvement, may prove very dangerous ex-
periments, 295, 299. See Crown. Would have been al-
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tered by granting the Americans their claims, 310. See
Taxation. Seems to diffuse a spirit of order and justice

among the lower classes of the people, 314. Such an one
wished for by the politicians of antiquity, 31 6.

ConsulsJ the sera of their creation, and nature of their office,

204. Unrestrained power, 174, 215. See R(mie,

Cwonation oath, 74.

Coventry, sir John, his case, 224. Resentment of the com«
mons, and their bill, ibid.

Courts of law, in England, their names and functions, 84,

&5. Kept by parliament under strict rules, 230. The
great impartiality of their proceedings, 228, c^c. ^ee Laws
and Jury.

Cromwell, his fruitless attempts to form a popular assembly
obedient to him, 257.

Crown, its power much superior in England after the Con-
quest to what it was in France, SS. The barons compelled

to unite with the commonalty, to restrain its power, SS.

Its present constitutional prerogative, 63. Restraints it

lies under, (54, 67. Totally dependent on the people for its

supplies, ()5. Usefulness of its power in preventing any
citizen or popular leader from acquiring a degree of power
dangerous to public liberty, 136. Instances of it, 14 J.

Is not to make open proposals to parliament for their assent

or dissent, 153. May send messengers to each house, and
to what effect, 154. Unites in itself the whole executive

authority, 179' Thereby produces a union in a common
cause among all orders of subjects, 181. Is like an ever-

subsisting Carthage, that maintains the virtue of the re-

presentatives of the people, 183. Farther illustration of

the same fact, 221, 226. The power of Crowns has not

produced these effects in other countries, 237. Instances

of this, 238. The stability of the executive power
of the English crown, 239- Is a great peculiarity of it,

241. Is not a subject to be explained here otherwise than

by facts, ibid. Its power alternately defended by the tv/o

houses, ibid. The secret forbearance of the two houses

from invading its prerogative, 244. Remarkable instances

of this, 245, 246. Its secure power rendered conspicuous

in the facility with which it dismisses great men from their

employments, 247. Not so in other monarchies, 248.

The facility with which it dismisses the parliament, 249.

Never attacked except by persons who positively laid claim

to it, or at least upon national grounds, 250. Its power
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more secure in itself, but not so indelibly annexed to the

person of an individual as in other countries, 251. The
secret causes of its peculiar stability form a subject more
properly belonging to philosophy than to politics, 2.52.

Great advantages result from this stability, 253. I. The
numerous restraints it is able to bear, and great freedom
it can allow the subject at its expense, ibid. II. The liber-

ty of speaking and writing, 255. III. The unlimited

freedom of debate in parliament, 256. IV. The union
among all orders of subjects in defence of public liberty,

^60. V. The unlimited freedom allowed to the people of
meddling with government affairs, 26 1. VI. The impar-
tiality with which justice is administered, without respect

to persons, 262. VII. Needlessness of an armed force to

support its power, 264. VIII. Its strict respect even for

the letter of the law, 269- IX. The lenity used in the
administrationof criminal justice may, perhaps, be ascribed

in great part to the general security which the stable power
of the crown gives to the whole machine of government,
ibid. The great power the crown formerly derived from
its dominions beyond sea, supplied afterwards by hidden
circumstances at home, 271. Instances of this great power
without the support of an armed force, ibid. 272. It keeps
the military power in a surprising stiite of subjection to the
law, 274-. Instances of this, ibid. Really could not, in
the general situation of things, derive any assistance from
a standing army against the people, 277. The method it

should adopt for setting aside the present constitution, 278.
Its power is wholly annexed to the civil branch of its office,

ibid. Hints concerning its effectual foundations, ibid.

Prevents the English constitution from being destroyed in
the same manner the Roman republic was, 281. The great
usefulness of its veto power, 288. Considerations on the
attempts to abridge its prerogative, 295. In what circum-
stances these attempts might be brought to succeed, ibid.

A comparison between its prerogative, and that of the
kings of Sweden, before the last revolution, 2g6. The
abridging of its prerogative might not answer the. expect-
ations of those politicians who wish for it, 297, et seq.

Sketches of the clangers to public liberty that might arise

therefrom, SOO. The rule to be foUoAved in pursuing such
attempts, 301. How dependent on the people for its sup-
plies, see Taxation,
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DebateJ freedom of, secured by the bill of rights, 77. See
Propounding. How conducted in the English parliament,

61, 172. The unlimited freedom exercised in the En-
glish parliament not followed by any bad consequences,

and why, 259.

Democracy, remarks on, 52.

Dictators, their great power, 169, 215. Their absolute power
was often useful, 253. See Rome.

Dissolution of the parliament, its effects, 59. Easily effected

by tlie crown in England, 260.

Edward I., suniamed the English Justinian, 41.

Elections, laws relating to them, 58, 77. Grenville's bill for

deciding contested elections, 77. Advantages arising from
the right of the people to elect representatives, 184, I97.

See People.

Elizabeth, queen, the inquisitorial court of High Commission,

established during her reign, 49.

Emancipation of sons, in Rome, manner of, 100.

England, the power of the king becomes very great at the

aera of the Conquest, 32. The lords or barons much de-

pendent on the crown, SS. Are thence compelled to

unite in a common cause with the people, 38. Different

from France, in forming one compact united kingdom, S8.

This circumstance favours the establishment of public liber-

ty, ibid. A peculiarity of its government, viz. the advan-
tageous manner to public liberty in which revolutions have
constantly been concluded, 210, et seq. The strictness

with which laws favourable to the liberty of the subject

are executed, 221, et seq. See Commons. Remarkable
impartiality in the courts of law, 231. Instances quoted,

ibid. 232. Farther strictures on the same subject, 2i^S,

Singular law-doctrine, concerning the authority of govern-
ment, and the liberty of the subject, 269. The people's

situation different fix>m that of the people in Rome, 282.
See People. The balance of the people in government is

connected with the right of property, 285. See Taxation^
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Divisions among the people never carried very far, 313.

The lower class possessed of a considerable spirit of order

and justice, 315.

Eqtiiii/, courts of ; an inquiry into the meaning of the word,
and their real office, 98. A court of this kind existed in

Rome, 99' See Prcetor. Remedies afforded by the En-
glish courts of equity, 102. How these courts were first

instituted, ibid. The opposition they met, ibid. Their
method of proceeding to enforce appearance, and submis-
sion to their decrees, 103. Are kept within much more
strict bounds than the praetor's equity court was in Rome,
104. Farther definition of their office, ibid.

Executive power, lodged in the king, is more easily repressed

when confined to a sole indivisible seat, 142, ei seq.—is

taken out of the hands of the representatives of the people,

179* Great advantages thence arising, 180. See Crown,

Faire sans direy the motto quoted, 311.

Favourite of the people, how prevented in the English con-

stitution from acquiring a power dangerous to pubhc
liberty, 137, et seq. See Commonwealth.

Fcltouj his answer to the bishop of London, 123.

Feudal government introduced in France through a long series

of events and years, 30. Is introduced suddenly and at

once in England by the Conquest, 32. Consequences of

this diffigrence, SS,

Fictions of law, ^6.

France, the feudal government was established in it very
slowly, 30. The crown was at first elective, 31. The
authority of the king originally very inconsiderable, 32,

33. The barons were in great measure independent of the

crown, ibid. These circumstances were prejudicial to the

liberty of the people, 34. The kingdom was formed by an
aggregation of different sovereignties, ibid. The remark-
able treaty by which the war for the public good was ter-

minated, 40. General estates, how constituted, 41. The
third estate, or commons never possessed any weight, 42.

A remarkable insurrection, 44. Edits enregisti'cSj 62.

Expedient for dismissing the parliament of Paris, 249.
The jealousy of the crown against that assembly, 258.



INDEX.

Comparison between the French and English constitutions

in regard to the right of taxation, 305, 306.

Frajiklin, Dr., quoted, 308, 309-

French language introduced into the English laws by William

the Conqueror, 6l. Is still used by the king in declaring

his intention to the parliament, ibid.

General warrants, set aside, 288.

Geneva, republic of, mentioned, 150, l63, 194«, 288.

George I., king, led into an imprudent step, ^95, 299-

Germany, by what cause the growth of the power of the

crown was checked there, 45.

Gracchi, how forsaken by the people, 170.

Grandjury, its office, 117.

Grecian commonwealths, revolutions in them only favourable

to the particular interests of leaders and demagogues, 210.

The reproach made them by Csesar, 234.

Guise, death of the duke of, 249.

H

Habeas Corpus act, when passed, and for what purpose,

129. The tenour of it, ibid. The particular occasion of
it, 224. Expressions of judge Blackstone on the subject,

ibid. By what means finally settled, 288.

Hale, judge, quoted, 41. His description of the office of a
jury, 121.

Henry I., charter of, 37.

Henry VIII., his great power, 49. Was unsupported by a
standing army, 239.

Holt, judge, remarkable opinion delivered by him, 200.
Hugh Capet, the first hereditary king in France, 31. The

haughty answer of a French lord to him, 32.

Hume, Mr. a few words on the character given by him of
James II., 273.

James I., liberty begins to revive in his reign, 49. His lofty

notions concerning regal authority, 50. Keeps his ground
asrainst the restless snirit of the times. 272.

M.i\j\ti.-\^kx<3 V'Vrj.AV/V'j.i.JiAic^ x\.^^c4.i. ctki I'll vr I xi/V ^ %J\/» MJ\

against the restless spirit of the times, 272'
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James II., how his dethronement was effected, 54. Was in-

excusable in his conduct, 272, Received no assistance

from his numerous army, 277.
Impeachment, public, what, and its effects, 75. The king's

pardon no bar to tiie prosecution of an impeachment, 76.

Can it prevent the execution of the judgment ? ibid. In-
stances of ministers and judges impeached by the commons,
76, 224—227.

Imprisonment, the methods formerly used for liberating im-
prisoned persons, 127. They were insufficient against

the power of the court, 128. A new force given to them
by the petition of right, ibid. Habeas Corpus act, 129.

John, king, grants the great charter, 38.

Johnson, Dr. Samuel, his opinion concerning the ofBce of the
courts of equity, examined, 98.

Judges, independence of, 67. Their office, in criminal

causes, is only to direct the jury, and afterwards to pro-

nounce the law, 120. Cannot alter the mode of punish-

ment, 124. Instances of judges impeached, 224. See
Courts.

Judicial power, in regard to criminal matters, the necessary

cautions in establishing such power, 108, el seq. Should
not be trusted, especially in a free state, to any too power-
ful persons or bodies, 112. Allusions to the French courts

of law, 113. See Trial. Maybe said in England to be
in the hands of nobody, 124. Lodged in the people, 256.

Junius's Letters, quoted, 120, 223.

Juri/, how they are to shape their verdict, 120. Must de-

cide both upon the fact and the criminality of it, ibid.

What rules must be followed in their opinion, 120, 121.

Judge Hale's remarkable passage in that respect, ibid.

Usually pay a great regard to the judge's direction, 126.

The effect of their recommending to mercy, ibid. See Trial

and Judicial Power.

Justice, impartiality of its administration in England, 231,

263. See Law and Judicial Power.

K

King, his prerogative by the constitution, 57, C)3, 64. The
restrictions set by law upon the exercise of the same, 65,

67, 70. He is not to interfere, nor his privy-council, in

the decision of causes either civil or criminal, 72. Iti^
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disputed whether he can remit the prosecution of a sentence

awarded in consequence of an impeachment, 76. Not to

be named in debates, 172. The last instance of one using

his negative voice, 246. See Cronm,

Laws. See Legislation. Laws of England, 82. Difficulty

in procuring just ones, I60. All who can influence the

execution of them, are to be strictly watched, 179' A
very necessary caution in framing them, 180.

Law, criminal, how strictly the letter of it is adhered to in

England, without any extension, 122, 269. Great mild-

ness of it, 126. See Punishment.

Legislative power, how formed in England, 57, et seq. Ad-
vantages arising from its being divided, 146, et seq. Re-
markable constancy in its operations in England, 14^6.

Not so in the ancient commonwealths, 147. See Parlia^

me?it.

Legislation, mode of, in commonwealths, 150. Inconveni-

ency of it, 151. The manner in which laws are framed in

England, ibid. Advantages of the same, 153. See Pro-
pounding. Would it be an advantage if laws were enacted

by the people at large ? 159—-164. See People.

Liberty, causes of English, 38, 40. Its progress, ibid, et seq.

Private liberty, 78. The word much misapplied or mis-

understood, 156. A more accurate definition of the

same, 159. How the provisions to secure it should be
directed, 1 79' Singular law-doctrine in England concern-

ing the liberty of the subject, 269.

Livi^, quoted, l63, I69, 204, 206, 208, 209, 2l6.

Lords, the house of, how constituted, 5^. Not suffered by
the commons to frame, or even alter, a money-bill, 6I, 70.

Make it a standing order to reject all money-bills to w hich
bills of another nature have been tacked, 67, 242. Have
not given up their claim in regard to altering money-bills,

71. The great pre-eminence allowed them in point of
ceremony over the commons, 147. Can vote by proxy,

149. Unite in a common cause with the people against

the power of the crown, 36,51, 182, 224. Abridge their

own personal privileges, 228. Their impartiality in their

judicial capacity, 230. Cannot be chai-ged with having
abused their privilege of trying their own members, ibid*



INDEX.

Defeat the attempts of the commons on the crown's prero-

gative, 242. Their own attempts defeated by the com-
mons, 243. A bill is framed to hmit their number, 295.
The great importance of that bill generally overlooked, 299.
See Parliament and Peers.

Li/itleton, lord, quoted, J 98.

M

MachiaveVs History of the republic of Florence, quoted,
134.

Magna Charta, remarkable extensiveness and impartiality of
the provisions of, 210.

Marlborough, duke of, easily dismissed from his employ-
ments, 141, 247.

Martial, courts, a remarkable dispute between one and a
court of law, 275.

Martial law must be universal, where the authority of the
government is supported by a standing army, 266.

Members of the house of commons, their personal privileges,

228. Instances of some punished by their own house, ibid.

See Commons.
Military power, a cause of anxiety to those sovereigns whose

authority is supported by it, 266. Cannot in such case be
subjected to the civil power, 274. Not necessary to sup-
port the power of the crown in England, 273. The sur-

prising subjection of it to the civil power in England, 274,
286. See Crown.

Minister, equally interested with other subjects in maintain-

ing the laws concerning personal security, 181. A discard-

ed one in other countries, the cause of some anxiety or jea-

lousy to the goverament, 249. Not so in England, ibid.

Monarchies, revolutions generally concluded in them by pro-

visions for the advantage of great men and leaders, not of

the people, tlie same as in commonwealths, 210, 244.

The executive power of the crown in all ancient or modem
monarchies, wanting that peculiar stability of the English

crown, 238. Not secured otherwise than by standing

armies, ibid. The monarchs are afraid of powerful subjects,

249. Cannot do without some arbitrary means of asserting

their authority, 253. Very jealous of the liberty of tlie

press, and, perhaps, are really obliged to be so, 255. Ex-
tremely averse, out of fear for their own security, to oalU



INDEX.

ing popular assemblies, 256. Respect of persons m the

administration of justice cannot be prevented in them, 262.

Anxious precautions taken in them in regard to the military

power, 266. Their law-doctrine concerning the executive

authority of the government, 268. The military superior

to the civil power, 274.

Money-bills. See Taxation.

Montesquieu quoted, 186, 281.

Move's Utopia.quQted, 186.

O

Ohedieiice, passive, an absurd doctrine, 57.

Ostracism, an arbitrary unjust expedient, but perhaps, neces-

sary in the republic of Athens, 253.

OxenstierUf chancellor, his words to his son, 311.

Parliament, English, the constitution of, 57—62. How J:o

be convoked, 5S, 71. Proceedings in parliament not to

be questioned in any other place or court, 77. The secret

bent of that assembly to forbear invading the prerogative

of the crown, 246. Cautious conduct of the three branches
towards each other, 312. See Commons and Crown.

Parliaments, French, great weight of, 113. Difficult to be
managed by the crown, ibid. How Louis XV. dismissed

that of Paris, 249. Precautions taken by the next king in

restoring it, 258. See France.

Parliamentary History of England, a superficial observation

of its authors, 211.
Pardon, the prerogative of, lodged in the king, 63. Cannot

be pleaded as a bar to an impeachment being carried on,

76. Often granted on the recommendation of a jury, 126.

Peers, how to be tried, 122. Have few real personal privi-

leges above the subject, 229. See Lords.

People, how misled by fwourites or demagogues, 133. How
influenced or deceived by the magistrates or great men in

commonwealths, l62. Should act through representatives,

165. Should entirely delegate the legislative authority to

these, 167. How, and in what circumstances only, the

right of resistance may be usefully exerted by them, 201.
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See Commonweallhs and England. May be said in England
to possess both tlie judicial and censorial powers, 250".

The freedom they enjoy of interfering in government mat-
ters, 261.

Pope, Mr., quoted, 175.

Porcia Lex de iergo civiumy 175, 21 6.

Prcemujiire, writ of, 130.

Prcetor, his office in Rome, 87. Assumes the office of a judge
of equity, QQ. His provisions, 100. Their power very
arbitrary, 104. When first restrained, ibid.

Press, liberty of the, is a real censorial power lodged in the

people, 185. Much more effectual and beneficial than the

one established in Rome, 186. A Hcenser appointed upon
the press by the star-chamber, 1 87. By the long parlia-

ment, ibid. By Charles II. and James II., ibid. Finally

established in the year 1694, and how, ibid. A definition

of it, 188. Actions respecting the same not to be decided
without a jury, ibid. How extensive its use has become,
189. Great political advantages arising from the same,

190. Is farther useful, combined with the other rights of
the people, 193; such as the right of election, 194. How
useful a support to the right of resistance, 200. Is not al-

lowed in commonwealths or in monarchies, 254. Its being

tolerated in England to so high a degree, depends on the

the stability of the executive power of the crown, 255.

The real foundation on which it rests in England, 269,
Error of the author at first in this respect, ibid.

Pnsoner, how to be committed, 11 6. When once acquitted,

cannot be tried again for the same offence, 122. See Trial.

Privi/ council, its power abridged by the same act which abo-

lished the star-chamber, 72.

Prorogation, its effects, 59. The term not to be afterwards

shortened, 71.

Propounding, in legislation, the privilege of, reserved to the

executive power in commonwealths, 250. Allotted in the

English constitution to the representatives of the people,

151. How the same point was formerly settled in France,

Sweden, Scotland, and Ireland, 153. Great advantages

accruing to public liberty from this right being lodged in

the representatives of the people, 154, 171. Its remark-
able advantages for preserving the English constitution,

and instances of it, 285.

Punishments, the judge cannot alter the mode of, 123. Nor
the sheriff, ibid. Do not extend beyond the simple depri-



INDEX.

vation of life, 126. Their mildness in England, 2S3.

Not so among the Greeks and Romans, 234. Attention

of the English legislature m that respect, 235.

R

Representatives, qualifications for being one, 58. Advan-
tages that accrue to the people from acting through repre-

sentatives, 1 65y et seq. More hurtful than beneficial when
their interest is not in reality united with that of the peo-

ple, 166. The people should entirely delegate the legisla-

tive authority to them, 171. The sedate manner in which
in England they debate and vote, 172. Do not allow the

speaker to have a vote, or the king's name to be introduced

in debates, ibid. Are debarred from all executive authority,

179* Capital advantages thence arising, 180, et seq. See

Commons and People.

Hesistancey right of, admitted by the English laws, I98.

Opinion of judge Blackstone quoted, 199* Recognised
even by the courts of law, ibid. Is in a great measure a use-

less right, unless combined with the liberty of the press,

200. What circumstances are required for its being use-

fully exerted, 202.

Revenue, of the king, very trifling, without grants from the

parliament, 65.

Revolutions have always been concluded in England in a man-
ner advantageous to public liberty, 204, 210. A series of

instances, 210, S^-c. Not so in the Roman commonwealth,
204. A series of instances during the whole time of its du-
ration, 204—210. The same disadvantage occurred in the

Greek republics, 210. And in the limited monarchies of

Europe, such as Scotland, Sweden, ^-c. 210.

Revolution of the year I688, how accomplished and improved,

55, 213.

Re-unions of particular provinces to the crown, in France, 34.

Right, petition of, 51, 212.

Rome, wrong notions of liberty, the patricians and senate

gave to the people, 157. The influence of senators and
great men over the people, and their artifices, i6S. The
people, and even the tribunes, greatly over-awed by a dic-

tator, 169. The people betrayed by those in whom they
trusted, 174. The tribunes not earnest in the defence of

pubhc liberty, 175. The senate, consuls, and dictator^.
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possessed of an arbitrary power over the lives of the citi-

zens, ibid. The censorial power only a piece of senatorial

craft, 186. Revolutions constantly concluded in a manner
disadvantageous to public liberty, 204. The laws con-
cerning the liberty of the citizens were not strictly executed,

214. Remarkable instance of insolence and cruelty of a
magistrate, 215. The rapacity of the men in power in re-

gard to the allies and subjects of the republic, 217. Cor-
ruption of the judges, ibid. Remarkable changes in the
formation of them, ibid. A remarkable passage of Tully
in regard to the disorders that took place in the republic,

219. A short sketch of their real cause, 220. Dangers to

which both its liberty and empire were exposed, 281. How
the final overthrow of the republic was operated, ibid. The
political rights allotted to the people, 284.

Rousseau quoted, 147, 156, I68, 186, 288.

Russian ambassador, the cause of his arrest, 233,

Saxoii government, abolished in England by the Norman Con-
quest, 30. Note upon that disputed subject, 29, SO.

Scotland, the number of representatives it sends to parliament,

58. The lords of the articles, what assembly, i53. The
bill framed for settling the crown on the house of Hanover,
245. No advantageous expedient to have trusted the no-

bility with the command of a standing army, 267.

Secretary of state, case of an action brought against one, by
a private individual, 332.

Senate, Roman how formed, 177. See Rome. Its conduct

at the expulsion of the kings, 204. See Revoluiiotis.

Sevigne, madame de, quoted, 306.

Smith, Dr. Adam, his opinion on liberty, and on the effects

produced by a standing army, examined, 267. Farther

observations on the same subject in general, 271.

Spain, how that monarchy was formed, 45.

Spelman quoted, 29.

Star-chamber, court of, how constituted, 52. It crushed the

hberty of the press, 187- Expressions of Sir Edward Coke
concerning it, ibid. Was a kind of court of equity in re-

gard to criminal matters, 270. By what means abolished,

287.

Statute for allowing parliaments to . meet of themselves, re-

pealed, 246.
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J^weden, an account of tlie revolutions that have taken place

in its government, and of the restraints at times put on the

authority of the crown, S^^. The disadvantages of the

body of the people in the legislature, 384. An account of

its government before the last revolution, 296.

Swift, dean, quoted, 248.

Tacitus quoted, 48, 316.

Taxation, right of, when first secured to the lords and com-
mons, 43. Possessed in England by a single parliament,

not by several assemblies as in France, 49. Is rendered
thereby a much more efficacious check upon the crown, ihid»

All taxes or money-bills must originate in the house of

commons, as well as the alterations in such bills, 6l. The
great constitutional efficiency of that right, 65, 6S. The ex-

istence of the commons depends upon the same, 70. The
advantages of this right of the commons, when combined
with the right of propounding law-remedies, 152—154.

How firmly it secures all the other rights of the people, and
the whole constitution, against the attempts of the crown,
284. Is the constitutional balance of the people against the

crown, 303. At the same time the only forcible one, 303,

305, 309. Rendered ineffectual when lodged in several

distinct provincial assemblies, 48, 305. How it might be-
come so divided in England, 307.

Temple, sir William, quoted, 29.

Torture, attempted to be introduced in the reign of Henry
VI., 123. Declared illegal by the judges, ibid.

Treason, high, statutes concerning it, repealed, 49, 69»
'How trials in cases of treason are to be conducterl, 11 9.

Trial by jury revived in the reign of Henry II., 38. How to

be conducted, 121, et seq. Great advantages of this institu-

tion, 123—126. How strictly preserved in England, 221.
Not so in Normandy, Sweden, and Scotland, ibid.

Trials, the manner in which prisoners are tried in foreign

countries, 114.

Tribunes, Roman, betray the cause of the people, 1 74. Their
interested public conduct, 208. See Borne.

Tucker, dean, 307*

Tudors, the great power of the princes of that house, 47, 69^
272.
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V

Verdict, how to be expressed, 120. A special one, what, ibid^

W
William the Conqueror set aside the Saxon, and substituted

tlie feudal government, 29, 32, 23, Possessed an uncom-
monly great authority, ibid.

Writers, pohtical, their ill-judged expressions and notions,

1 5?. Their unwise admiration of the censorial power in

Rome, 186. Have not penetrated into the real foundation
of the science of politics, 280. Have treated it as an occult

kind of science, as natural philosophy was considered in

the time of Aristotle, 293. Anecdote of one, 269.
Writs, their importance in the English courts of law, 93.

Compared to the Roman acliones legis, ibid. The difficulty

in creating new writs, 95*

Henry Mozley, Printer, Derby.
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